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United States Court of Appeals,
Sixth Circuit.
AMERICAN BANK & TRUST COMPANY,
Plaintiff-Appellant,
V.
Jan L. WALLACE, Wallace Motor Company, Jan
Michael Wallace, Wallace Leasing Company, Inc.,
E.L. Wallace, Anna L. Wallace, Neda Wallace and
First Security National Bank and Trust Company of
Lexington, Defendants-Appel lees.
No. 82-5044.

Argued Jan. 11, 1983.
Decided March 10, 1983.

Plaintiff appealed from a judgment of the United
States District Court for the Eastern District of
Kentucky, 529 F.Supp. 258, Scott Reed, J., which
dismissed its action for fraud and deceit in connec-
tion with the giving of a promissory note. The
Court of Appeals, Cornelia G. Kennedy, Circuit
Judge, held that short-term 30-day promissory note
given in connection with a commercial loan trans-
action, which evidenced a loan and not an invest-
ment, was not a “ security” within meaning of feder-
al securities laws; thus, district court lacked sub-
ject-matter jurisdiction where action was based
solely on federal securities laws.

Affirmed.
West Headnotes
Securities Regulation 349B €~-5.13

349B Securities Regulation
349BI Federal Regulation
349BI(A) In General
349BKk5 Securities, What Are
349Bk5.13 k. Bills and Notes; Com-
mercial Paper, Mortgages and Bonds. Most Cited
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Cases

(Formerly 349Bk42, 349Bk14)
Short-term 30-day promissory note given in con-
nection with a commercial loan transaction, which
evidenced a loan and not an investment, was not a
“security” within meaning of federal securities
laws; thus, district court lacked subject-matter juris-
diction where action for fraud and deceit in connec-
tion with giving a promissory note, which was
based solely on federal securities laws. Securities
Act of 1933, § 22, 15 U.S.C.A. § 77v; Securities
Exchange Act of 1934, § 27, 15 U.S.C.A. § 78aa
*93 J. Montjoy Trimble, Trimble & Henry and An-
derson & Anderson, Lexington, Ky., for plaintiff-
appellant.

David Weinberg, William C. Shouse, Shouse &
Burrus, William M. Lear, J., R. David Lester,
Stoll, Keenon & Park, Terry Sellars, Clem & Sel-
lars, Lexington, Ky., for defendants-appellees.

Before KENNEDY and WELLFORD, Circuit
Judges, and BROWN, Senior Circuit Judge.

CORNELIA G. KENNEDY, Circuit Judge.

American Bank and Trust Company appeals from a
judgment of the United States District Court for the
Eastern District of Kentucky dismissing its action
for fraud and deceit in connection with the giving
of a promissory note. Appellant contends the note
was procured in violation of the anti-fraud provi-
sions of federal and state securities laws. Jurisdic-
tion was based solely on federal security laws, Sec-
tion 27 of the Securities Exchange Act of 1934 (15
U.S.C. 8 78aa) Section 22 of the Securities Act of
1933 (15 U.S.C. § 77v). As we agree with the Dis-
trict Court, 529 F.Supp. 258, that the short-term
(30-day) note given by the appellees to the appel-
lant in this commercial loan transaction was not a
“security” and that the federal court was without
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jurisdiction, we affirm.

Appellees sought to borrow $300,000.00 from ap-
pellant. Appellant alleges that in the course of the
negotiations, Jan L. Wallace (Wallace) made fraud-
ulent misrepresentations and failed to state material
facts necessary in order to make the statements, in
light of the circumstances under which they were
made, not misleading. In reliance upon Wallace's
misrepresentations, appellant approved the loan and
suffered money damages when appellees were un-
able to honor their obligation. Appellees motions to
dismiss the complaint pursuant to Fed.R.Civ.P.
12(b)(1) was sustained as to appellant's federal
claims, and the pendent state claims were con-
sequently dismissed*94 under the doctrine of
United Mine Workers of America v. Gibbs, 383
U.S. 715, 726, 86 S.Ct. 1130, 1139, 16 L.Ed.2d 218
(1966). The sole issue raised on appeal is whether
the note purchased by American Bank from ap-
pellees is a “security” subject to the anti-fraud pro-
visions of federal securities laws.

“The search for the definition of a ‘security’ must
necessarily commence with the language of the
statute.” Union Planters National Bank of Memphis
v. Commercial Credit Business Loans, Inc., 651
F.2d 1174, 1179 (6th Cir.), cert. denied, 454 U.S.
1124, 102 S.Ct. 972, 71 L.Ed.2d 111 (1981), citing
Rubin v. United Sates, 449 U.S. 424, 101 S.Ct.
698, 66 L.Ed.2d 633 (1981). Section 3(a)(10) of the
Securities Exchange Act of 1934 [15 U.S.C. §
78c(a)(10) ] providesin pertinent part:

The term “security” means any note, ...; but shall
not include currency or any note, ... which has a
maturity at the time of issuance of not exceeding
nine months, exclusive of days of grace, or any re-
newal thereof the maturity of which islikewise lim-
ited.

If construed literally, the 1934 Act would cover no
note, whether commercial or investment in nature,
with a maturity not exceeding nine months, and

would cover all notes with a maturity in excess of
nine months. Courts, however, have declined to ap-
ply the letter of the law under circumstances which
would violate the spirit of the law. V* *The [1934]
Act is for the protection of inve&etors;2 and its provi-
sions must be read accordingly.” FN Thus, regard-
less of maturity-length, notes have been subjected
to the anti-fraud provisions of the 1934 Act
where th%/ were investment, and not commercial,
in nature. N4

FN1. See United Housing Foundation, Inc.
v. Forman, 421 U.S. 837, 849, 95 S.Ct.
2051, 2059, 44 L.Ed.2d 621 (1975);
Church of the Holy Trinity v. United
Sates, 143 U.S. 457, 459, 12 S.Ct. 511,
512, 36 L.Ed. 226 (1892); Union Planters,
supra, at 1180.

FN2. Zeller v. Bogue Electric Manufactur-
ing Corporation, 476 F.2d 795, 800 (2d
Cir.), cert. denied, 414 U.S. 908, 94 S.Ct.
217, 38 L.Ed.2d 146 (1973); Sanders v.
John Nuveen & Co., Inc., 463 F.2d 1075,
1079-1080 (7th Cir.), cert. denied, 409
U.S. 1009, 93 S.Ct. 443, 34 L.Ed.2d 302
(1972).

FN3. 15 U.S.C. § 78j provides:

It shall be unlawful for any person, dir-
ectly or indirectly, by the use of any
means or instrumentality of interstate
commerce or of the mails, or of any fa-
cility of any national securities ex-
change-

() To effect a short sale, or to use or
employ any stop-loss order in connection
with the purchase or sale, of any security
registered on a national securities ex-
change, in contravention of such rules
and regulations as the Commission may
prescribe as necessary or appropriate in
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the public interest or for the protection
of investors.

(b) To use or employ, in connection with
the purchase or sale of any security re-
gistered on a national securities ex-
change or any security not so registered,
any manipulative or deceptive device or
contrivance in contravention of such
rules and regulations as the Commission
may prescribe as necessary or appropri-
ate in the public interest or for the pro-
tection of investors.

Rule 10b-5 provides:

Employment of Manipulative and De-
ceptive Devices.

It shall be unlawful for any person, dir-
ectly or indirectly, by the use of any
means or instrumentality of interstate
commerce, or of the mails, or of any fa-
cility of anational securities exchange,

(1) to employ any device, scheme or arti-
fice to defraud,

(2) to make any untrue statement of a
material fact or to omit to state a materi-
al fact necessary in order to make the
statements made, in the light of the cir-
cumstances under which they were
made, not misleading, or

(3) to engage in any act, practice or
course of business, which operates or
would operate as a fraud or deceit upon
any person, in connection with the pur-
chase or sale of any security.

This reasoning gives due recognition to
the Supreme Court's admonition in
SE.C. v. Capital Gains Research Bur-
eau, Inc., 375 U.S. 180, 195, 84 S.Ct.
275, 284, 11 L.Ed.2d 237 (1963) that
anti-fraud securities legislation is to be
read “not technically and restrictively,
but flexibly to effectuate its remedial
purposes,” and is compatible with that
expressed in SE.C. v. C.M. Joiner Leas-
ing Corporation, 320 U.S. 344, 350-351,
64 S.Ct. 120, 123, 88 L.Ed. 88 (1943):

“However well these rules [of statutory
construction] may serve at times to aid
in deciphering legislative intent, they
long have been subordinated to the doc-
trine that courts will construe the details
of an act in conformity with its dominat-
ing general purpose, will read text in
light of context and will interpret the
texts so far as the meaning of the words
fairly permits so as to carry out in partic-
ular cases the generally expressed legis-
lative policy.” (footnote omitted).

The effect of judicial interpretation on
the 1934 Act was explained in McClure
v. First National Bank of Lubbock,
Texas, 497 F.2d 490, 495 (5th Cir.1974),
reh'g denied, 502 F.2d 1167 (5th Cir.),
cert. denied, 420 U.S. 930, 95 S.Ct.
1132, 43 L.Ed.2d 402 (1975):

We realize that our holding today that
the Act does not apply to commercial
notes of a longer duration than nine
months, taken with the decisions voiding
the short-term exemption as to invest-
ment paper, virtually writes that exemp-

cases cited therein. how short their maturity, because they
are not encompassed by the “any note”

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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language of the exemption. On the other
hand, the Act does not cover any com-
mercial notes, no matter how long their
maturity, because they fall outside the
“any note” definition of a security. Thus,
the investment or commercial nature of a
note entirely controls the applicability of
the Act, depriving of all utility the ex-
emption based on maturity-length. The
original scrivener of the definitional sec-
tion may well wonder what happened to
his carefully drawn exemption on the
way to the courthouse, but if the judicial
decisions do not properly reflect the in-
tent of Congress as to the coverage of
the Act, only that body can properly rec-
tify the situation at this point, if stare de-
cisis is to apply and the Supreme Court
does not make some definitive decision
contrary to the presently decided cases.

*95 The Securities Act of 1933 differs somewhat in
its handling of short-term commercial paper. As ex-
plained in Zeller, 476 F.2d at 799:

Under the 1933 Act, while § 2(1) [15 U.S.C. 77b(1)
] provides that any note is a “security,” § 3(a)(3)
[15 U.S.C. § 77c(a)(3) ] exempts from the registra-
tion and prospectus requirements “[alny note, ...,
which has a maturity at the time of issuance of not
exceeding nine months, exclusive of days of grace,
or any renewal thereof the maturity of which is
likewise limited.” However, 8 17 [15 U.S.C. 77(]
the general anti-fraud provision, provides in sub-
section c that the exemptions of § 3 shall be inap-
plicable.

If this language is interpreted literaly, the anti-
fraud provisions of the 1933 Act would apply to
any note, regardless of its nature (commercial or in-
vestment) or duration (exceeding or not exceeding
nine months). Courts have declined to so interpret
the Act.

To expand the reach of those [federal securities]

acts to ordinary commercial loan transactions
would distort congressional purpose as we interpret
it.

Great Western Bank & Trust v. Kotz, 532 F.2d
1252, 1260 (9th Cir.1976). Accordingly, the 30-day
duration of the Wallaces promissory note does not
per se remove it from the purview of either the
1934 or the 1933 Act.

Each of the Acts includes “any note” within its
definition of a “security,” and at the same time lim-
its that broad definition with the qualification that
notes are securities “unless the context otherwise
requires.” Thus,

[t]he task has fallen to the Securities and Exchange
Commission (SEC), the body charged with admin-
istering the Securities Acts, and ultimately to the
federal courts to decide which of the myriad finan-
cial transactions in our society come within the
coverage of these statutes.

United Housing Foundation, Inc. v. Forman, 421
U.S. 837, 848, 95 S.Ct. 2051, 2058, 44 L.Ed.2d 621
(1975).

The circuits are split with respect to the analysis to
be applied in defining a “security,” although the
results reached under the various suggested tests
are virtually identical. Generally, the circuits have
rejected a literal application of the definitional sec-
tions of the securities acts and have
focused* 96 upon the “economic realities” underly-
ing the transaction. See Forman, 421 U.S. at 848,
95 S.Ct. at 2058; Tcherepnin v. Knight, 389 U.S.
332, 336, 88 S.Ct. 548, 553, 19 L.Ed.2d 564
(1967).

FN5. But see, Exchange National Bank of
Chicago v. Touche Ross & Co., 544 F.2d
1126 (2d Cir.1976), where Judge Friendly,
writing for the Second Circuit deviated
from the “commercial investment dicho-
tomy” employed in Movielab, Inc. v. Ber-
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key Photo, Inc., 452 F.2d 662 (2d
Cir.1971) and Zeller, supra, and stated that
“the best alternative now available may lie
in greater recourse to the statutory lan-
guage.” 1d., at 1137. Accordingly, he fo-
cused upon the “any note” and “unless the
context otherwise requires’ language of
the acts to conclude that

“One can readily think of many cases
where [‘the context otherwise re-
quires]-the note delivered in consumer
financing, the note secured by a mort-
gage on a home, the short-term note se-
cured by a lien on a small business or
some of its assets, the note evidencing a
“character” loan to a bank customer,
short-term notes secured by an assign-
ment of accounts receivable, or a note
which simply formalizes an open-ac-
count debt incurred in the ordinary
course of business (particularly if, asin
the case of the customer of a broker, it is
collateralized). When a note does not
bear a strong family resemblance to
these examples and has a maturity ex-
ceeding nine months, § 10(b) of the 1934
Act should generally be held to apply.”
(footnote omitted)

Id. at 1138.

In focusing on the economic realities to distinguish
securities transactions from commercial dealings,
the Court has used a test which, in “shorthand
form”:

... embodies the essential attributes that run through
all of the Court's decisions defining a security. The
touchstone is (1) the presence of an investment (2)
in a common venture (3) premised on a reasonable
expectation of profits (4) to be derived from the en-
trepreneurial or managerial efforts of others.

Forman, supra, at 852 [95 S.Ct. at 2060] .9

FN9. The genesis of thistest is SEC v. W.J.
Howey Co., 328 U.S. 293, 301 [66 S.Ct.
1100, 1104,90 L.Ed. 1244] (1946)...

Union Planters, 651 F.2d at 1180-1181.

In Union Planters, supra, at 1181-1182, this Circuit
employed the “risk capital” test set forth in Kotz
supra, at 1257, to determine whether a loan parti-
cipation agreement between two financial institu-
tions constituted a “ security” within the meaning of
the Securities Exchange Act of 1934.

The “risk capital” test focuses on six criteria: 1)
time; 2) collateral; 3) form of the obligation; 4) cir-
cumstances of issuance; 5) relationship between
amount borrowed and size of borrower's business;
and 6) intended use of funds.

See also United California Bank v. THC Financial
Corp., 557 F.2d 1351, 1358 (9th Cir.1977). Addi-
tionally, this Circuit cited with approval Judge
Wright's concurring opinion in Kotz, which sugges-
ted the approach that no note given to evidence a
bank loan be considered a “security.” Union Plant-
ers, supra, at 1182. Application of the risk capital
test substantiates the District Court's conclusion
that the Wallaces' promissory note evidenced aloan
and not an investment, a commercial note and not a
security. It was a short-term note-30 days. It was
partially collateralized and, therefore, repayment
was not totally dependent upon the Wallaces' mana-
gerial and entrepreneurial efforts. The form of the
obligation was that of a typical short-term promis-
sory note. The impetus for the transaction came
from Wallace, as borrower, rather than from the
bank, as investor. And, the bank was to derive only
interest on its loan, not profits. The only element of
this transaction which was “investment” in nature
was the fact that arelatively large amount of money
was being borrowed on a relatively small business.
That factor is of negligible importance, however,

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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because although the funds were to be used to start
a new automobile leasing business, the loan was to
be repaid from the proceeds to be derived from the
sales of two other established businesses.

Applying the “commercial-investment dichotomy”
of the Third, Fifth, Seventh and Tenth Circuits, the
conclusion is likewise inescapable that the promis-
sory note given to appellant was not a security. See
United American Bank of Nashville v. Gunter, 620
F.2d 1108 (5th Cir.1980); National Bank of Com-
merce of Dallas v. All American Assurance Com-
pany, 583 F.2d 1295 (5th Cir.1978); Woodward v.
Metro Bank of Dallas, 522 F.2d 84 (5th Cir.1975);
McClure, supra, Zabriskie v. Lewis, 507 F.2d 546
(10th Cir.1974); Bellah v. First National Bank of
Hereford, 495 F.2d 1109 (5th Cir.1974), and Lino
v. City Investing Co., 487 F.2d 689 (3rd Cir.1973).
As expressed in C.N.S. Enterprises, Inc. v. G & G
Enterprises, Inc., 508 F.2d 1354, 1359 (7th
Cir.1975):

*97 In one sense every lender of money is an in-
vestor since he places his money at risk in anticipa-
tion of a profit in the form of interest. Also in a
broad sense every investor lends his money to a
borrower who uses it for a price and is expected to
return it one day.

On the other hand, the polarized extremes are con-
ceptually identifiable: buying shares of the common
stock of a publicly-held corporation, where the im-
petus for the transaction comes from the person
with the money, is an investment; borrowing money
from a bank to finance the purchase of an auto-
mobile, where the impetus for the transaction
comes from the person who needs the money, is a
loan. In between is a gray area which, in the ab-
sence of further congressional indication of intent
or Supreme Court construction has been and must
be in the future subjected to case-by-case treatment.

On that spectrum the transaction was clearly com-
mercial in nature. The impetus for this transaction

came from the Wallaces who wished to borrow
money from American Bank and Trust Company to
finance a new business. Moreover repayment of the
loan was not made contingent upon the success of
that business. Thus, American Bank and Trust
Company was not an “investor” purchasing a
“security,” as those terms are defined by the 1934
and 1933 Acts.

In enacting the securities laws, Congress did not in-
tend to provide a broad federal remedy for all fraud.
Marine Bank v. Weaver, 455 U.S. 551, 556, 102
S.Ct. 1220, 1223, 71 L.Ed.2d 409 (1982); Kotz,
supra, at 1253; Bellah, supra, at 1114. This com-
mercial transaction was not within the contempla-
tion of the drafters and, therefore, appellant could
not invoke the protection of those Acts. The Dis-
trict Court correctly determined that American
Bank and Trust Company had improperly based jur-
isdiction on the federal securities laws.

Accordingly, the judgment of the District Court is
affirmed.

C.A . Ky.,1983.
American Bank & Trust Co. v. Wallace
702 F.2d 93, Fed. Sec. L. Rep. P 99,118
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6929E Cheney Drive
Paradise Valley, Az.

480-368-0218 HM.
480-368-2672 FAX.

janwallace@att.net

Jan Wallace

Objective

Experience

President, SDI

2004-2002 Private Consulting/Investment Strategies Az.

President

= Orchestrated the reverse merger between M.W. Medical and Davi
Skin, a new company of the Mondavi family, Carlos Mondavi C.E.O. .

= Trades on Nasdaq OTC BB approx. 5.00 dollars a share.
= Suggested possible merger partners and funding sources..

2001-1998 MW Medical Nevada
President C.E.O. Director

= A spin-off subsidiary of Dynamic Associates, Nasdaq, OTC BB.
Symbol MWMD

= Raised 9 million USD.
= Achieved a market cap of 100 million dollars
= Sold a subsidiary, P&H Industries, California, at a 5,000,000 value

= Established a foreign office in Frankfurt, Germany; MW Medical
GMBH, for European expansion

= Established our trading market in Europe and was listed on the
Frankfurt Exchange

1997-1995 Dynamic Associates Inc Nevada
President C.E.O. Director

= Development of Medical Technologies utilizing microwave energy.
= Nasdag, OTC BB, and the Frankfurt Exchange; Symbol DYAS

= Raised through a PPM and Convertible Debenture, a total of 30 million
dollars.

= Achieved a market cap. Of 70 million

= Sold the entity in a reverse merger to Tele-Lawyer; Nasdaq company
= Subsiduaries:

= Chairman, Director :P&H Industries,Hi- Rel Co. Simi Valley, Cal.

= Chairman, Director : Microthermia Inc. San Jose, California founding
technology for MW Medical in Benign Prostate Hyperplasia and
cancerous tumors.

= Chairman, Director :Genesis Health Management. Operated 32 health
care units in rural hospitals, in 7 states.

= Purchased 3 other private companies in health care for rapid growth
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Education

Interests

1995-1994 Claire Technologies Inc. Nevada
President, Director

= Development company specializing in software wafer cleaning systems
= Nasdaqg, OTC BB; Symbol CLEA

= Raised through a PPM; a total of 3 million dollars

= Sold the company to a private company in Louisiana.

1993-1991 Active Systems Ottawa, Canada
Executive Vice-President. Prepared the company for IPO
1991-1990 The Heafey Group  Toronto, Canada

Financial Consultant. Attained a series seven license for real-estate tax
shelters

1989- 1987 Mailhouse Plus Ltd. Ottawa, Canada

Owner, President, Sold the company to Ascom Hasler of Bern
Switzerland for 3 million dollars

1996-1993 Pitney Bowes Ottawa, Canada

First female sales executive in company, managed a team who achieved
180% of national quota; highest productive team in the country.

Bachelor of Arts, Queens University, Kingston, Ontario, Canada
= Major: Political Science, Minor: Economics

Family, Arts and local Charities
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ela J.P. Donison (#019741)

LEN, PRICE & PADDEN, P.C. , B
3131 East Camelback Road, Suite 110 2 Y ©5 oy ay g
Phoenix, Atizona 85016-4597 S
(602) 381-0500
Attorneys for Plaintiff
ARIZONA SUPERIOR COURT
MARICOPA COUNTY
CLEMENT L. BURWELL, III,
Plaintifft, CV 2000-007658
vs.
COMPLAINT (AMENDED)

MW MEDICAL, INC., a Nevada Corporation;
JAN WALLACE, an unmarried woman; John
and/or Jane Does, 1 - 10; Black Entities 1 -10,

Defendants. )

Plaintiff Clement L. Burwell, ITI, (“Plaintiff”), by and through his undersigned attoreys,
Allen & Price, P.L.C., alleges as follows:

GENERAL ALLEGATIONS
1 Plaintiffis a former employee of MW Medical, Inc. (“MWM”), employed from April 1999,
to January 31, 2000, in the capacity of National Sales Manager.
2. On information and belief, MWM is a Nevada corporation, with its principal place of
business in Scottsdale, Arizona. MWM is a supplier of microwave medical equipment.

.} On information and belief, MWM is a publicly-traded company (NASD symbol MWMD).




th B W N

O e 3 &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

10.

11.

12,

Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 13 of 105

On information and belief, MWM markets a microwave medical device with a purported
use of hair removal; FDA approval has not been grantéd for use of such device on the neck
or face.

Plaintiff was induced to join MWM based on material representations, both oral and
written, as to the efficacy of the device, sales projections, and projected salcs commissions.
As of the date of Plaintiff’s resignation, MWM had failed to accomplish sales projections
orprojected sales commissions promised. On information and belief, no devices have been

sold as of the date of this complaint and devices installed in the field have been recalled.

COUNT ONE

Failure to Pay Wages Due
Plaintiff hereby incorporates the averments contained in paragraphs 1 through 6 as though
said averments were fully set forth herein.
Upon his resignation, Plaintiff was owed January wages in the amount of $7,083.33.
Upon his resignation, Plaintiff was owed business expenses in the amount of $1,526.06.
Upon his resignation, Plaintiff was vested in 56,666 shares of MWM stock as part of his
agreed-upon compensation for services performed for the corporation.
As of March 1, 2000, Plaintiff had not been paid any wages or expenses for January, 2000,
and the sale of stock was blocked by the corporation. As of March 21, 2000, the value of
the stock options had dropped from $92,365.58 (January 31, 2000, value) to $7,366.58,
causing further economic harm to Plaintiff.
Despite demand, Defendant has failed and refused to pay wages, compensation, and

expenses due.




(S, B - N VL A )

Rl=T- e =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

13.

14.

1.

16.

17

18.

19.

20.

21.

Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 14 of 105

MWM has failed to pay wages due within the statutory period and, therefore, Plaintiff is
entitled to treble damages pursuant to A.R.S. § 23-355.
Plaintiffis entitled to recover attorney’s fees in this matter to relieve the burden of litigating

to recover his earned wages pursnant to A.R.S. § 12-341,01.

COUNT TWO
Libel

Plaintiff hereby incorporates the averments contained in paragraphs 1 through 14 as though
said averments were fully set forth herein.
MWM filed its most recent Annual Report, SEC Form 10KSB, which contained an
unmistakable and flagrant allegation of dishonesty and lack of professional integrity on the
part of the “vice president of marketing and national sales manager,” Mitch DeShon and
Luke Burwell respectively. [Exhibit A, attached.]
MWM’s libelous publication was posted on the Internet as of April 17, 2000, and it has
been published successively and continuously since that date, resulting in multiple separate
offenses of libel.
Plaintiff has made demand upon MWM fo retract and correct the libelous publication
pursuant to A.R.S. § 12-653.02. [Exhibit B, attached.]
Rather than publishing a retraction, MWM in fact re-published the same libelous Annual
Report, SEC Form 10KSB, on May 2, 2000. [Exhibit C, attached.]
MWM’s libelous publications are per se defamatory, entitling Plaintiff to recover
exemplary damages, general damages, and special damages.
MWM’s failure to cease and desist, as demanded by letter on April 21, 2000 and pursuant

to A.R.S. § 12-653.03, entitles Plaintiff to recover general, special, and exemplary damages.




LS LS )

N N b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Dtes

23.

24,
23.

26.

27

Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 15 of 105

COUNT THREE
Slander

Plaintiff hereby incorporates the averments contained in paragraphs 1 through 21 as though
said averments were fully set forth herein.

On information and belief, MWM stated to DeYoung and Associates, the investor relations
firm retained by MWM, and/or authorized or permitted DeYoung and Associates as
MWM’s agent to state the following:

a) That former employees had broken into the MW Medical office and files were

stolen;

b) That the former salespeople had sold the equipment to non-physicians, requiring

all of these sales to be returned (claiming that there were no problems with burns or
blisters and the machines worked perfectly).

Such slanderous utterances are slander per se.

AR.S. § 12-651 entitles plaintiff to recover all damages suffered as a result of slanderous

utterances by MWM or through its agent, DeYoung and Associates.

COUNT FOUR
Harassment
Plaintiff hereby incorporates the averments contained in paragraphs 1 through 26 as though
said averments were fully set fc;rth herein.
On or about Aprit 20, 2000, Jan Wallace of MWM filed a police report with the Scottsdale
Police Department falsely claiming that Mitch DeShon and Luke Burwell had broken and
entered the business offices of MWM on multiple occasions between the dates of February

7, 2000 and April 4, 2000. [Exhibit D, attachcd.]




5w

O 3 O W

p=]

28.

2
30.

31.

32

33.

Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 16 of 105

In the report, MWM claimed that in addition to the breaking and entering, Plaintiff and his |
colleague had stolen contract and personnel files, correspondence relating to pending
litigation against Plaintiff and DeShon, a notebook containing sales leads and client
information, and an address book belonging to Jan Wallace.

MWM also claimed that Jan Wallace was unable to receive her electronic mail.

Plaintiff has suffered embarrassment, annoyance, and emotional distress due to being
contacted by the Scottsdale Police Department investigating the false accusations.
Plaintiff’s emotional distress and personal and professional defamation have been
compounded by the fact of MWM’s publishing or broadcasting the allegations and
information regarding the police report to third parties, including but not limited to
DeYoung and Associates.

The Scottsdale Police Department has stated that it does not intend to pursue this matter as
an actual crime against the property of MWM.

Such harassment through filing of a false police report is a violation of AR.S. § 13-2921

(5), a class one misdemeanor.

WHEREFORE, Plaintiff prays for judgment against Defendant as follows:

Payment of January wages and other compensation, trebled, with interest thereon at the
statutory. rate from February 1, 2000, until paid;

Payment of business expenses with interest thereon at the statutory rate from February 15,
2000, until paid; s

A letter of retraction, personally signed by officers and directors of the corporation,
acknowledging the innocence, integrity, and honesty of Plaintiff in his business dealings
with MWM,;

Damages in an amount to be determined at trial for damage to Plaintiff’s professional and
personal reputation as a result of MWM’s libel;

3
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E. Damages in an amount to be determined at trial for damage to Plaintiff’s professional and
personal reputation as a result of MWM’s slander;

¥ Damages in an amount to be determined at trial for embarrassment, annoyance, emotional
distress and damage to Plaintiff’s professional and personal reputation as a result of
MWM’s harassment in filing a false police report;

G. Payment of reasonable attorney’s fees and costs, pursuant to A.R.S. § 12-341.01; and

H.  Such other and further relief as this Court may deem just and propet.
May 25, 2000.

Respectfully Submitted,

e
Copy hand delivered this 27 day
of May, 2000 to:

Kent Brockelman, Esq.

BROCKELMAN & BRODMAN, P.L.C.

Two North Central Avenue, Suite 1750
Phoenix, Arizona 85004

Attorneys for Defendant

%O@Zm
(0UC 0

ALLEN, PRICE & PADDEN, P.C.

) [ dmnoe)

arles S—Price
Pamela J.P. Donison
3131 E. Camelback Road, #110
Phoenix, AZ 85016-4597

Attorneys for Plamtiff
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EXHIBIT “D”
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john R. Augnstine, Jr. (#013743)
Jobn .-Augustine, Jr., P.C.

The Citadel, Suite 306

2727 North Third Street
Phosenix, Arizona 85004-110€
602/850-1518

Attorney for Plajntiffs

MICHREL K. JEANES
Clark nf the 3&??!’18? Court

By BESIGE NELER, Deruly
Tate 050072001 Tied 11202 40
W&g&(g gy foost

R
CIVIL 5 COPLADT 0L 150.00

R G 15040
Racalotl (QOUSIRMED

TN THE SUPERIOR COURT OF TﬁE STATE OF ARIZONA,

IN AND FOR THE COUNTY OF MARICOPA

WESTMINSTER AGENCIES, 1D, )
an Iste of Man corporation, ‘

“ys.
DY NAMIC ASSQCK&TE@ mcC.,a

Nevada corporation; JAN WALL&CE
aud JOHN DOB WALLACE, hashand

- and wife; HERB CAPOZZL and JANE
DOE CAPOZZL, husband and wife;

LOGAN ANDERSON and JANE DOE
ANDERSON, hushand and wife: W. A

LUCKY, busberd and wife; J T.
SIMMONS and JANE DOE SIMMONS,
husband and wife; R, MICHAEL ASBURY
and JANE DOE ASBURY, husband and
wif; WILLIAM H. MEANS and JANE
DOE MEANS, husband and wife; HARRY
MOLEand JANEDOE MOLL, husband

" gnd wife, JOHN end JANE DORS (-3

XYZ CORFORATIONS I X; and ABC
PARTHERSHIPS - X, '

Defendants.

)
)
)
)
)
)
)
)
)
2
)
I;

LUCKY, I snd VICKIE TALLEY - )
. y -
)

)

)

)

)

)

)

)

)

}

)

J

No. Cv___L¥2001-005 996.

COMPLAINT

{Breach of Contract, Securities Fraud,
Dreclaratory Relief)
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( mmgmem

- WES aﬁ al w}w@ meaterinl kmacz,

and 2 ?i)z:ecmx of dofendant DAL Ix; the foregoing e&p&aﬁa@s

daiits, plaintiff Westminster Agenciss, Lid. hereby alleges

For ite wmplxm against defo
a3 Hllowa: i
1 cies, Lid, (heremafior “Wostminster”) s a Isle of Man

cergﬁmﬁﬁn {iﬁi}* ﬁﬁthﬁnmé io =nd mﬁm&ﬁg ﬁusmr&as in the United Eingdom and elsewhere.

2. Defendant Dynainic ﬁswaﬁe& Inc. (bereinafter “{3,%1*’) isa ﬁsvaéa caxporanea,

A%’Qh!ﬁli h&aéqwiem az;d primary bmcss operations are, and were at a§1 times material hez‘e?ﬁ

losated & Mmeepa C@mty Arizops. &AX was organized in or abmii ;my? 1989 BS B “himk
chedk” ﬁmﬂmnse without any sg:amﬁeé busmea& By 1995, ﬁmmgh # geries of mergers andfar

m‘gm_smans, DAL had become a pnbhcly mﬁaﬁ led.ing sompany (MNational Quotation Bureaw’ 8 ‘
od in the health care

Bulletin Board—the lowest echelon aiscmma securities market) engap

;.,. Prior to 1995, DAI Eaad little or - #ot m&sﬁaﬁtw& aperations. Durmg 1@%

the wmgmy wmmegmé timited a@mﬁm it the business of medical microwave tachnozagy

- seqguisition, };a or shout Seplember, 1996, DAY &ﬁ“weé for s&?@ and sold the &%mﬁe& that fem'z

e basis fax the herein cause of action. All of ths sote oF DAL as aﬂeg@d hmn mzmed wzﬁim

or Wﬁ;e ;mgigted from Evfsxzeapa Ccrzm;y Arizons.
» endant 3’&3 W&ﬁgm {i‘x@femﬁ&z “W@i&gﬁ”} is, on mi%zmgmﬁ md %aei;ef‘ anid

3.
and doing business in Mﬁ:ic&?a

Canadian c%%im‘z res

3 W&}m was, & 4l thues o

County, ?mazﬁm@ Cﬁzﬁf -= i

thy or indirectly

" spensible Tor the securities aﬁ:‘erhig w&mﬁ forms the basis for the hereln cansé of action, Allof
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2 o from Arizonz, Defendant Jobn Doe

ve s alleged herein otourre

the acts of Wal

Wallace is, on information and belief, Wallace's husband. All of the zgi:s of Wallace oy alleged

herein were, slso on information and belief, undertaken on behalf of hor marital gzexiuxzanjty with

John Tioe Wallace, When John Doe Wallace's true identity is revealed, plaimiiff will seek leave

of court to amend ifs mm;élain’t to refloct the sama,
4 Defendant Hm‘b Caporzi (heremaﬁm* “Cap{)zzi”) i, on mfmatmn and bei:ef and

was at al} tumes matersal hmto, 8 E;‘anadmu citizen damg business in Mancopa County, Arizons,

'Cagmzzs was, af all thexes mmxrﬁai bersto, 3 director of defe ndant DAL In the f@mgamg .capamty,

Capozzi was dxs:ecﬂy or msizrecﬁy responsxb e for the secumtzes aﬁ’mag whgch farms the basis

for &he herein cause of sction, Al of tiw asts of Cagszsm a5 aﬁg&d herein §6£}m€§ mt}am or from

. Arizona, Jax:ge Dioe Capouzi i8, on mfamﬁn aﬁé ‘belief, Capozei’s wife. All z::,sf the acts of
< ‘E:w&alf of his |

ETOL

i}apozzz a8 aﬂ@g&ﬁ herein

" marital eommunity with Juze Qee Capozzi. %’h&z Fane Doe Ca;;azzi § true §€i@ﬁt§i§’ is rcvezleé

p‘iamfzﬁ’ will sw& feave of coust to amend its @Qm;}imt to mﬁ%@i the samne.

i l“}sfén&aat ix;gan Anderson {hemgﬁ&r “M{iﬁma’} is, on information aﬁd

| beheve and wss at all mm&m 8 Es&;w zeaiaﬁé ﬁmn mﬁmg aasé &{;mg bmiﬁess !

and 2 Direct of éefemiam }}AI In the ihz’egaing eapmﬁﬁs Anﬁez‘s@n was directly or indirectly
respmm&bie f&ﬁ“ the seeuntwe oﬂf‘eﬁﬂg wim;h forms the basis for the herein cause eﬁ‘ action, Allaof
the aots of Andermﬁ 28 aﬁagad herein ocontred ws.ﬁnn or ﬁ‘@m &nzma ﬁefendamt Jane mae

Anderson i is, on information and belief, Aﬁd@m_an g wife. Allof the acts of Andérson as all@g@d_

- aty, Anzem. ﬁz{d@ma w&s; at’ ai% ﬁm@s maé&m} ﬁmt@ Swmtgzy 'I‘reaawéz ‘
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herein Wﬁ‘i"ﬁi also on information and belief, undertaken on behalf of his marital community with
¥ am fioe Anderson. When Jé.ne Dine éné&fgﬁn’ $ tme iéenﬁty is revealed, plaintiff will seek
leave of court to wnend ity complaing to reflect the same. |

&, mﬁfmﬁants W, A Talley and Vickie Telley Lucky (hﬁi’ﬁﬁmﬁ@i? “the Luckys“} ave

hushband aﬁd wifs, On mformatmn md belief, the Luckys are United States cilizens residmg and

-dofng business in Louisiana and elsewhere, including Arizona, The Luckys were; at all times

materisl heretn, aiﬁs&s asnd directors :cf Genisis, -2 subsidiary of defendant DAL ‘In the

 Toregoing capscitivs, e Luckys wers directly or ?mziim&iy reapongible for the seaaﬁﬁ% offering

Wki@h formis ﬁm hasis fx the hereln cause of action. - All of the Egmkyé’ acts as alleged hersin

< poourred within or from ﬁﬂzon& Egch of the Lﬁskys ‘acts - were vndertaken on behalf of

&m&me&m and ong amﬁmz .

7 Ee&ﬁé&ﬁt 3T Simmons {h%{’em&ii:er “Simmons™} is, :ﬁﬁ information and belief

and was al sl mms material hevels, 4 "{Eai%eé &tms amm mémg and éamg Business in

Shmmons weas, at aﬁ thinies ma&eﬁa} ‘i}e?et@ Vice Presidest a?

Maricopa County, A

Opemiions of é@m& DAL I the foregoing samty Smmerﬁs was éu*w;ig or mdzzecﬂg

: ms;sensiiﬁa faxr the securities offering wh;eh fms the basis for the herein canse of action. All of

izona. Defendant Jane Dioe

the acls of Simmnons as alleged herel

' Simmons is, oo information and belict, Simmong’ wife. Al of the acts of Simmans were, also

information snd belief, under ken on behalf of his marital community with Jane Doe

Simmons.
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‘:ﬂé%m&mwm“g

8 h OB oo omoz

' Vice President of deft

* belief, undertsks

8. Defendant T Michsel Asbury {h&r&m&ﬁe@ “Ashury'™ i3, on mf&zmaﬁaa and belied

and was af sl fimes i hm&ag 3 United S&zﬁs citizen mdmg and dﬁmg business i

I@mic&ga Cﬁmﬁ}ﬁ: Arizonn 33&3@ Wﬁ% at gl m@ o v B

defendant DAL In the f&xﬁgt)i;;g capaity, Asbury ‘W% divectly or indivectly re
securities offering which forma the bagis For the hersin cause of uction. All of the acts of Asbury
as afleged herein occurred wﬁhm or from Arizova. Defendant Jase Dot Asbury i5, on

infazm&t%ma and belief, Asbuty's wif@ Al of the acts of Asbury were, ako on ’i;‘szmaﬁ;m and.

s if of bis marzza} community with Jane Doe Agbury. When Jane Doe

Ly Lt e

belsf, mdeﬁakm on

&sbury 8 iTue zémmy i Ieveale(i? ‘piaingif Wxﬂ seek i@m@e of court to amend ifs mmplmi te

| reflect the same,
9. Defendant William H. Means (hereinafier “Means™) is, o information and belief

and was s all times muteial hereto, @ United States citizen residing and doing business in

erinl heito, Bxecutive

inoluing Arizona. Meass was, st all simes mats

wt DAL in ?he: foregoing awﬁ% Mgam wag émﬁy oF mdx:ef:tiy

Wmsﬁiﬁ for the wmﬁm aﬁ?mng wixieii i‘bzms the basis fa}r t&a ﬁw cause of gotion. All af

fie acts of Means i}m mm at ﬁ‘esn Amzcna. Deienéaﬁt Jare Dioe Means ig, on

. mf@maimzz m fb@i&ﬁf Mms ?&fﬁ? ﬁii of tha 3?&%8 of M@&ﬁfs w@m, also on mformation and '

2 i}ﬁ ba&&ifafm marial comuouni

£if

Means” trus Eé@z}my is retzaa}e{i& plaintiff will seeég leave of comt to amend its complaint to

reflect the same.

1 hereto, Chief Fm&zm&% Officerof -

4»§-: §$ fC;E' §§;ﬁ
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10.  Defondant Harry Mol hersinafier “Mioll") is, o information and belief and wes
at all fimes material herelo, a Canadian citizen residing and doing bm&inms' in Bﬁﬁ‘s}; Columbia
Canada and elsewhere, including Arizona.  Although not formally mn officer or director of
ﬁefmmmi DAI, Moﬁ axmised wmﬁdmbls& iﬁﬂuencef ad control over she activities of the
conpany. As such, Ma!i was directly or indireotly responsnbie for tha securities offering which
forms the basis for the hercm cause of aetion Al of the acts of Moll as alleged berein occutrsd
within or fmm A,:izonam Diefendant Jane Dloe Moll is on infamaatian and belief, Moll’s wife.
All of theé ants of‘ Moll were, a!se on information and belief, wdeﬂaken on behalf of im marital
commumty with Jane I)w Moll. ‘When Jane Dos Moll's true identity is rovealed, pimntxff will
seek leave of court '20 artiend its mmplamt to reflect the same.

© 1L, . Defendants John and Jax.ie Does | - X, XYZ CO@QI&@M&S I- X, and ABC .
Parﬁmrships I- X are ﬁc:iitiausly pamed individuals and/or entitles whose/which true ideﬁﬁﬁeg |
#nd invoivaﬁam in the activitles cmnplamm of hereln are presantly unknown. When these |
fictitiously named defendants’ frue iwﬁw and/or involvement herein igfare revealed, plaintiff
wﬂi geck leave of court to amend its complaint to i\eﬁect the same. -

- 12, By vmue of the foregoing and otherwme this court has junsdwtlon over the

thatter and the parnaa hereto and venue herem is proper.

‘ The ﬁﬁering.

13., Plaintiff rapeats ‘and realicges pmgmphs 1 thmugh 12 hmf as if ﬁlliy set forth

2 B

hereinagain.
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i into a “final” Acquisition

gracmsnt 1o purckase 100% ﬁf the issned and ous

whing cormmnon stork of Genesis Health

Management Corporition {"Genesis”)' for §15,000,000 ($12,000,000 cash and a §3,000, é@ﬂ
carey back Pmmsaﬁry Note) and 3,000,000 shares of mx cotamon stock {valued at $3. 33 for

pmposes of the acquisition}. In order to finance the f’omgﬂmg, m:( thmngh its- Bomd of

’ D:rec:tors and in coordivation wﬁh the Bomrd of Direclors of Genﬂs:s, anthorized the. sale of

f:, L0 u.mts of securifies in the form of “iii% Convertible Subordnmd Notes” (the “Kateé”},‘

}ﬁ. The Net% were not registered for sele with the United Stafes Sea&nues and

Exchange Commission {the “SHC™) but were instead sold {purporiedly) in reliance upon gnr

© gxomption fom the registeation mqn%m& eet forth ip the Beguritics Act of 1933 ‘{ﬁw

“Securities Act” or the 33 Act™). The pasticular exemption relied upon requires i%éai ﬁi’fers azsd

sm m‘iy be made to individusls or entities ouiside ﬁa& United States. This exanphm is

— nﬁ,}; referred to a5 “R&gtﬁm@n‘g ®

- 3& ' iﬁ mm&cﬁ@a wﬁk i’he offer and suds of zhﬁ Motes referenced herem a%:eove, Bﬁ, i

mﬁi the ar;hve &ssimee of Geﬁeeis aud its ﬁfﬁfzers and E}ﬁwﬁam, Wﬁf&é aﬁﬁ c&mu]e,ieé a

‘ pﬁvaie sﬁ‘mg faemerasfimn (the “Memorandum”) datezi $e§tmber 16 Iﬁ?ﬁ According tn
< the Memermm appmmmateiy 78% of the pweeaés fobe mis&é {m&ﬂ ﬁmds tobe raised $18 5

E mﬂh{m} or $§4.5 million was to be used in mnn%mn.w:th the aaqmsmon of Genesis,

( ¥ Acmmmg ter the Mammanﬁwn, Genesia Wi erpaged in, ameng ofhey ihms, the busisss of small
hospital management,

E Bach of the 1,000 units were offered at sis,ﬁﬁf} with inferest pavable semd-sunwelly oo Janoary 15 ond July
15 with the principal it on or bafare Septendber 15, 2086 ‘
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17.  According to DAI press releases and other information dissers d by or at the
direction of the company, Geunesis, and their respective officers and directors {the Individual

defendants hereto), at or leading up to the date of the Note offering cowplained of herein,

Genesis was touted a3 g highly profilsble enterpriss that would add substantislly to DADs

ﬁnar;ciai status. Indeed, according to information which the company disseminated or caused o
be dissemi;iated in or about August, 1996, Genesis claimed to have 22 l_lospitals under confrac‘_t
with double dxgz!, gowth expected in the ccmmg year. Specifically, acoording to 2 DAI press
release dated Augtmt 14 2001, by virlue of the propesed acqmsmon of G@ues:s pre-tax pmﬁts
were projecied to by “over $10 million.” . .
‘13., In actualify, Uenesis’ profitability and gmwib prajecis were efther grossly over
stated or completely mzmpmsemﬁd sliogether, &itiezmiveiy,- the representations regarding
bpmﬁtabiﬁty and growth were not supported in fact. Further, notwithstanding rqpeated mf&é;ices

to the profitability of Genesis, the Memorandum coniaing no fnancial statements or other

. specific information to- support the company’s assartions mpac.ﬁng the same. As a result,

plamt;ﬁ“ was requ.-.md to sunply takc defendants” word thai fhe company was indeed profitable

‘ and that. such preﬁtabi hty wou!d positively mlpact DAL

19, Ey virtue of defendants’ glnwmg mpmseﬂtamns reapechng G—enes;.s preﬂmbxhzy,

and nemithsmndmg genemi disclafmers in the Memgmdam to the mntmry;p}amtzﬁ was led 1o

“believe that.in;;’ssmant in the Notes r@résanﬁcd an exirernely safe and secufe veﬁiélc in which to
place is ﬁmds In adximn,, according to e Memormdum stself; aithough mvesmrs Were

mns&damd “unsemred ¥ in the event of any MErger of mnsohdamn (sm “f&’?gsf Proposed
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Merper” below},. any acq&ﬂﬁng ;nrpomﬁen or in&ividuai waﬁid be required (o execute 8
suppleracatal trust indenture for the besofit of the Note holdexs. As a ssault of the foregoing, |
plaintifl was given further assurance that the Notes wmz}d be repaid,

2 In a,ddmon to the faregom& b}f virtug of the gonversion feature of the Notes (Nﬁm
bolders were permlited to convert debt to common stock equity at $3.50 per share) and the
glowing representations mgﬁdmg' profitability, plainnffs were further ensured of repayment of
ﬁ_wir i.uvmtmani monieg togsther with sﬁbstaniiai profiig thereon. In this regard, defendants,

either directly or indirectly, represented to plaintiff thet it would secure NASDAQ (a higher

- pchelon stock maarket than the Bulletin Board) within one year and that,'as aresult, DAY s shares

would be bighly liquid and, thevefore, sasily sold. More ;mpnmtly, based upoen the inforrm?tion
dissemisated by defondnts, the DAD stock was projested to be irading at $6 per share witkin
“one (E} year and $17 per share within theee {3} years. As r_eézsit of the foregoing, investment if
the Note& Was mmd as & “can’t loae” pmpnamm .
" 21, Based upon defendams’ representations a8 set forth above snd othwse, plamhﬁ“
determiped to invest in the Notes, In this regard, 1 in or a}mut late Gcto"eer and eariy Dece*r_nber,_

1996, plaintiff purchased a total of 11 uxits for a total purchase cost of $203,500,

 The Cover-tsp.

22, - After the units wers éaid, the aequisition of G*eueéis was conswmmated, By virtue
of the foregoing, the ovmem of Geness.s ("mcludmg defendants Means, the Luckys and Asbury)
Were paxé $12 mxihm e.ash $3 million in the form of a cany back mt@ and appmxlmateﬁy

3 300,004 &hare& sf DAY common stock.,
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23 Skmiy &ﬁ&plamﬁﬁ‘ pig'chaseé the Notes, defendants vcaminueﬁ o mui‘nihs
profitability of its Genssis subsidlary, For example in  Decomber, 1996 pross relosse,
defendants clainied that Cenesis was “highly profilsble” and that, by virtue of the saﬁ:e; ao
ﬁ&ﬁk@r financing would be pecessary fr z%s other thééiariw In addition, the company claimed
to ;;m- an additionad 11 hgspitéx’s)commined‘ for x;émgemeni services in 19977 After fie
Décember, 1996 press reloase referenoed above (which inforaiation induced plaintiffs additional
investment), all DAI press réiém refering fo faturs g&mﬁt@bﬁizg or other matters incmpérazcé a

< various risks which made solievement of auch

, 1 effect, that there exist

e matters u

2. On or about Janusry 15, 2000, the company Tef

d or otherwise fiiled to make

the semi-pannal intercst payment. Asa m@g dnce that time, & condig

5 dsbt fo plaintiff i now due and owing and demand therefor is

hereby made,

rhe ?Wami Merger.

25 As part sfths Nam mdeam, dofendant I}A} i8 m;mmé W ses;mre from any entity |

0T PETSOn ﬁmt is to aaqm “all or substantiaily a&i" of the campaay 8 assets & snpplemrmai

ndlenture thar in esyence, cabhgaﬁ% ﬁw acqumng enhty or person 1o assurs responsaibility for

r@aymam of me Notes,

firt

rpndun, mma@zz regevding the § 1 addttional hogpitals and
‘5&8 fairt st .-;- 7 compmamicatad 1 plaintit prior to He ﬁmmbar Hote
purchase azzdg, in g sz,m}z mfmnon m mmmfgw Fi 7 ﬁaeis&m %o invest additional fung,

= }

16




Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 29 of 105

26. oo about Aypust, éﬂ@ﬁ, ﬁﬁi entered into uégnﬁaﬁom m‘m&ge itz business into

_another entity. -As patt of such mérg@f, the merged enfity has proposed to convert Plaintiffs

"Nts%:es into conunon stock of the surviving entity, DAI and the (proposed) merged entity refuse

i acknowledge o

statements of the new entity. In any event, because of the limited oporations of the merging

3P miﬁiliiy for the debt which the ﬁ%@g represent as part of the financal

entity, it appears that repsyment of the debt, even if recognized, would be dubious at best.

iirs 'ﬁ%ggm for Reller

ch of Confract—DAT

27, Plaintiff repeats and realleges parey

aphs t through 26 hereof as if fully sel forih

28.  The Motes at issue herein constitute a conivact for the paymwent of money by sad

ntifY and defendant 1381, In connection with the aforessid contract, deforndant DAY

was and is obligated
rebum to plaindiff such principal on or befors Septeruber 15, 2006. DAI has failed or otherwise

refused 1o make the inferest payments required and such failure or refasal constitutes a breach of

‘ zsmmt whereby plaintiff is entitied to dumend, and plaintiff hereby so demands, repayment of

fhe entire principal now oulstanding together with interest thereon at the rate of 10% per annu

from the date of defanit until paidin full,

11

il 1o pay plainiiff 10% inferest per snoum on aif cutstanding principal and to | -
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ek
s

@ﬁﬁﬁﬁﬂﬁﬂ}f entitled to an award of ity reasons

29, By virue of defondant Eﬁi’g bm;aah‘ef contract as sct forth aiswe; pleinG#f is

bly incurred attomey’s fees pm&aﬁi w ARS. §

12-341.0L.

See@mi Ciaim for Rellef
_ (Sacnrities ’Frsud-ail ﬁefendants)
30,  Plainuff mm and rsailegﬁ paragmg}m 1 through 29 hereof as if fully st forth
hereinagain. o ' | |

) l‘i::.e Notes ﬁﬁm for sale and sold by DAT tm pmmtsﬁ consnmﬁe seourities Wﬁhm :

“the meanmg of &}E_S § 44-1801{AN23). All of the éﬁfendants participated, sither directly or |

indirectly, in the offors and sales ef‘ semmiwg to plaintiffs at issue here by, among other things,

esf.:z=:: ferial fact or ﬁmﬁ‘i}ﬁg o giate ma%&nai -

~facts, in tight e:sf ﬁm czmmgtaumﬁ wnder w%mh they were made, not mxs%e&émg For exam;:ﬁ@

siefmdams migrept %‘ﬁi@é ihat Gengsis was highly mﬁﬁhﬁe zud, aga gjesuit, m@stmcm in the

N@%@s Was Bot |

ky a8 would otherwise be the case with &?&I@gﬁﬁeﬁt stage company; that, by
ﬁm of tim protective clauses incorperated o Eﬁg‘K{;ﬁeé offering, plaintiffs would bé pro tectad
ag,axz;ai Eﬁ&ﬁ, that, aiii’fse*s}gh &aseiem 8s & risk- factor (e inability fo sbtam subseqmt

ﬁﬁm‘&g}z {ien ek

addition, while makin affirmative sthtements f@g&gﬁmg mﬁt@bﬁz@;

é fatled to éﬁs@&s@ pertinent %ﬁﬁf‘ﬁm&gﬁ 7 ia® sctual mn&t& of gpmmﬁs

‘and fpancial condition. . e
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32, The foregoing misrapresentations and omissions of material fact constitute

securitios fraud within the meaming of AR.S. § 44-1991(A}Z) and, by virtue of the same,

plaintiffs are entitted to rescind their purchase of Notes and they hereby tender the same pursuant

fo ARS. § 44-200L. Jn addition, plaintif ars farther entitied to an award of inforest on l
aﬁwunis izwest;ed tdgeth;:: vnth its ﬁaxab!é couyt ct;sivs am‘i réést;nably aﬁomey;s fess: o
| Third Claim for Relief |
(Def.iarat@ry R.ehciwimn

.33, Plaintff epests and reaﬂeg&s pamgaphs 1 thmugh 32 hereof ag if fally set farth

hereinagain.

34.  The Notes and trust indenture ihereunder purchased by plaintf{f constitute

' commcis In connection with such emmxmts defendant DAl is obli gated fo take oertain measm"es

o pw?;ect Note hnidm including plaintiff, ‘ny s.ecunng a mppiammm} mdenﬁure whereundsr any
em:ity QI person &cqmrmg afl or smbgtantially ail of deféndants asseis must assumﬂ msponslbﬂlty

for the dabt represented by the thes. By virte of a proposed merger whereander Mote holders,

‘inﬂludiﬁg. piainﬁ’ﬂ" are to be offtred only oquity pmﬁcipaﬁan and ot rmgtﬁi'ibn of the

outstandmg debt defendant DAE has or is about to bmch the terms of the Note and trust

\mdcniuw themmdm

The pmtecmns set forth shove a0 mmiw an zmp«srt Eegal ngh&, status ami

'rsla,uans a;mong ﬁw partees amd they are- ﬂwrefom subject to d,acim*atary ad}udlcanan

Spemﬁcaﬂy, piam&xff s entith wa dmlaratory ;ndgmsnt stating its nghts vis @ vis @ontmuance

anfi a creditor 1o any ently. aaquxxmg éefendams‘ asae&s

13




Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 32 of 105

. k i ° )
1 , W . S 4 : o
3 WHEREFORE, Plointiff dewands judgment in its favor and against the defendants.as set
41 forih herein as follows: | ‘ |
' & 1 For gﬁ of giamhﬁ‘s’ proximately caused by ox iﬁgm@ as a result of
g : - defendants sots a3 alleged ﬁ&?&iﬁ ami inan asﬁemi 0 be proven at trial fa this matler
' : ‘ bt mﬁi}ﬁfeﬁi Tess than $203,500; | V
. 3 : 2 ?ﬁx al§ pxe—;ndgmeni &aﬁ gast«-jxdgmsﬁﬁ intereat si the legal mﬁc on ail am«ezmts
19 .ﬁW&‘d&é hersin; .
ny 3. .§§§ all i}i'?%aim%ﬁs’ costs and atiormeys” foes incurred B
i 4, For siemiam?@ry Juﬁgmeﬁé canﬁm:zg gimﬁff’& rights m&i@% ﬁm Note and trust
z &mmzze agresment. K _
“35; 5. For mch cyther andfor farther relief as th@ wﬂrt éeems Just and pmper in the |.
16 | - |
17) . DATED this 5 day of Aptil, 2001 L
A8 : o : ' JoHNR AUGUSTINE, IR., PC
29 B
1
ny- b
5 Phoeni, Avizoms 85004-1106
2g &m{neyfer Plaiaiff -
18 ?}:2‘,-‘\?&3@2@’&%@%@1&%&37 ‘ -
16
14




Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 33 of 105

EXHIBIT “E”
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STATEMENT OF FACTS

1. JanMary Wallace resides at [ |-
social security number i Gz

2. Ms. Wallace has dual citizenship in Canada and purportedly in the Cayman
Islands, but she is a resident alien and U.S. taxpayer.

3. Ms. Wallace is currently Chief Executive Officer, President, and a Director of
Davi Skin, Inc. (“Davi Skin”), a thinly-capitalized, publicly-traded cosmetics company located
either at 11990 San Vicente Blvd., Suite 300, Los Angeles, CA 90049 or 4223 Glencoe Avenue,
Suite 130, Marina Del Rey, California.! Ms. Wallace is also President of Wallace Black
Financial Services, a consulting company that assists firms with raising equity capital. Until
January 17, 2008, Ms. Wallace also served as President, CEO, and a Director of Secured
Diversified Investment, Ltd., a small publicly-traded company.

4. Ms. Wallace owns, directly or indirectly, and uses several offshore bank and
securities accounts, as well as several offshore entities, to conceal her assets and trading profits
from illegal penny stock “pump and dump” schemes and other activities.

S. Although the exact amounts at issue are unknown, Ms. Wallace has hidden
substantial assets abroad, totaling millions of dollars. Upon information and belief, Ms. Wallace
has not disclosed the existence of these assets or accounts to the Internal Revenue Service under
Title 31 and has not reported the income generated in these accounts under Title 26.

6. Based on a Davi Skin Active Shareholder Report as of July 13, 2007 (issued by

Davi Skin’s transfer agent, Pacific Stock Transfer Company), attached hereto as Exhibit A, the

I For reasons unknown, Davi Skin has been unable to timely file its required disclosures with the
Securities Exchange Commission (“SEC”) for over a year.



Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 35 of 105

four largest unrestricted common stock positions in Davi Skin were held by Arch Ltd., Hepburn
Holdings Ltd., Sunshine Ltd., and The Chloe Group of Companies (Chloe is the name of Ms.
Wallace’s daughter).2 All four of these companies are owned and/or controlled by Ms. Wallace,
and all four have the same address: The LOM Building, 27 Reid St., Hamilton, Bermuda.

7. The LOM Building is owned and occupied by LOM Holdings, a Bermuda-based
parent company of a group of financial services companies founded by brothers Brian Lines and
Scott Lines. “LOM?” stands for Lines Overseas Management. The Lines brothers and LOM
Holdings are currently being sued by the SEC for engaging in illegal “pump and dump” penny
stock scams. The complaint in this lawsuit, filed in 2007 in the U.S. District Court for the
Southern District of New York, is attached hereto as Exhibit B. In addition to providing offshore
brokerage services and administrative services for corporate nominees, the LOM group also
provides offshore banking services. See <http://www.lom.com/>.

8. Ms. Wallace routinely wires funds to LOM Securities in Bermuda and the
Cayman Islands as payment for administration of her corporate nominees Arch Ltd., Sunshine
Ltd., Hepburn Holdings, Ltd., and The Chloe Group of Companies. See Exhibit C attached
hereto. Ms. Wallace has wired funds to LOM using JP Morgan Chase and HSBC Bank USA as
correspondent banks, with beneficiary banks including The Bank of Bermuda Limited (account
number 1010-956504) and Bank of NT Butterfield (Bermuda) (account number
20.006.840.351501.100).

9. Ms. Wallace has also used and/or controls a firm named Bridge Street Services

Limited in these transactions.

2 Another large Davi Skin shareholder, Artist House Holdings, Inc., based in Japan, sued Davi
Skin and its principals in 2006 for securities fraud. According to a Form 8-K filed with the SEC
(footnote continued on next page)
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10.  Ms. Wallace uses these offshore entities to acquire free-trading shares in defunct,
publicly-traded corporate shells. These shell entities are then sold to a private company in what
is termed as a “reverse merger.”3 The transaction is a means of taking a private company public
without the cost and scrutiny associated with an initial public offering.

11.  After materially false information touting the merger and prospects for the new
company is disseminated to the investing public (the “pump” phase), Ms. Wallace then causes
her offshore corporate nominees (such as Arch Ltd., Hepburn Holdings Ltd., Sunshine Ltd., and
The Chloe Group of Companies) to sell the free-trading shares of the company at an artificially-
inflated price (the “dump” phase). Thereby, Ms. Wallace pockets substantial profits on the sale
of the stock, and in turn avoids paying capital gains on the sales as the shares are sold by
offshore nominees and the proceeds are retained in offshore accounts.

12. By her own admission under oath, Ms. Wallace has been sued at least six or seven
times for fraud or similar malfeasance with respect to her roles in various public companies. In
one such case, Thomas & Wong General Contractor, Inc. v. Blume Law Firm, et al., Superior
Court of Arizona (Maricopa County), CV No. 2005-051325, Mr. Edward Tarapaski testified
under oath that Ms. Wallace maintains offshore bank accounts. An excerpted copy of the trial

transcript is attached hereto as Exhibit D.

(footnote continued from previous page)
by Davi Skin on July 9, 2008 and signed by Ms. Wallace, the lawsuit was settled for $650,000.

3 Upon information and belief, Ms. Wallace has a long-standing relationship with Cane Clark,
LLP, a Las Vegas-based securities law firm well known as a facilitator of thinly-capitalized
reverse-merger transactions. Also upon information and belief, Ms. Wallace has conspired with
several individuals in her pump and dump activities, including Kyleen Cane, a principal of Cane
Clark LLP, as well as Devi Johal and Mujit Johal. These individuals may use offshore banking
and brokerage arrangements similar to Ms. Wallace’s in order to conceal their activities.
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13. Dennis Mandell, the whistleblower in this action, discovered the above
information through an investigation of allegations of fraud associated with one of the companies

Ms. Wallace appears to have intended to use as part of one of her pump and dump schemes.
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LEGAL ANALYSIS

Based on the facts outlined above and upon information and belief, Ms. Wallace is in
violation of two primary sets of rules administered by the IRS with respect to assets and
transactions in foreign jurisdictions: (1) the foreign bank account reporting regime under 31
U.S.C. § 5314 and the regulations promulgated thereunder (commonly referred to as the “FBAR”
requirements), and (2) the anti-deferral regime of subpart F of the Internal Revenue Code. These
violations have resulted and continue to result in the material underreporting and fraudulent
concealment of Ms. Wallace’s income and assets and render Ms. Wallace subject to civil
penalties and interest, as described below.

Although Ms. Wallace is a citizen of Canada and possibly the Cayman Islands, she is a
legal resident of the United States, and as such, is a “United States person” for federal income
tax purposes and therefore subject to U.S. taxation on her worldwide income. See [.R.C. §
7701(a)(30).

Pursuant to 31 U.S.C. § 5314 and 31 C.F.R. § 103.24, “[e]ach person subject to the
jurisdiction of the United States . . . having a financial interest in, or signature authority or other
authority over, a bank, securities or other financial account in a foreign country shall report such
relationship to the [IRS] for each year in which such relationship exists . . . .” These provisions
require that a Form TD F 90-22.1, Report of Foreign Bank and Financial Accounts (FBAR) be
filed if the aggregate balances of such foreign accounts exceed $10,000 at any time during the
year. As Ms. Wallace is subject to the jurisdiction of the United States, and upon information
and belief has not disclosed the existence of substantial assets held in accounts with Bermudan
and/or Cayman Islands banks, Ms. Wallace is in clear violation of 31 U.S.C. § 5134,

Accordingly, pursuant to 31 C.F.R. § 103.57(g)(2), Ms. Wallace is subject to a penalty of up to
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$100,000 for each violation (i.e., each failure to report a foreign account each year in which such
account held more than $10,000 in assets).

Furthermore, L.R.C. § 951 requires that U.S. shareholders of controlled foreign
corporations (“CFCs”) include, on a current basis, their pro rata share of all subpart F income
earned by the CFC in which they hold an interest. A “U.S. shareholder” for purposes of subpart
F is a 10% or greater stakeholder in a foreign company. A company is a CFC if it is held more
than 50% by U.S. shareholders. Upon information and belief, Ms. Wallace’s corporate nominees
managed by LOM Securities are held exclusively by herself and her immediate family members,
and as such qualify as CFCs. Under L.R.C. § 952(a)(2), subpart F income includes all foreign
base company income which in turn, under L.R.C. § 954(a)(1), includes all foreign personal
holding company income. Section 954(c) defines foreign personal holding company income as,
inter alia, dividends, interest, and gains from the sale of property such as stock or other capital
assets. Accordingly, subpart F requires that Ms. Wallace include in her gross income all
investment income and capital gains earned by her offshore entities. Upon information and
belief, her failure to do so constitutes a violation of subpart F and is evidence of a willful attempt
to evade her U.S. federal income tax obligations.

As a consequence of the violations described above, Ms. Wallace is subject to penalties
and interest, in addition to the taxes due and owing. At a minimum, Ms. Wallace is subject to
the L.R.C. § 6662 penalty for negligence or disregard of rules and regulations and/or substantial
understatement of income tax, which imposes a penalty of 20% of the understatement
attributable to the penalized conduct. Furthermore, Ms. Wallace may be subject to the civil fraud
penalty of section 6663, which imposes a penalty of 75% of the understatement of tax liability

due to fraud. The section 6663 penalty requires a showing of intent “to evade taxes known to be
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due and owing by conduct intended to conceal, mislead, or otherwise [to] prevent the collection
of taxes, [where] there is an underpayment of tax.” Nelon v. Commissioner, T.C. Memo. 1997-
49. Ms. Wallace’s failure to disclose offshore accounts and the use of offshore entities to
conceal her trading activities strongly suggests an intent on Ms. Wallace’s part to defraud the
IRS, in addition to concealing her illegal securities activities. Finally, Ms. Wallace is also
subject to interest on back taxes and penalties at a rate of 3% plus the short-term federal rate.
LR.C. § 6621(a)(2). Interest began to accrue on the due dates of the returns for which there were

understatements of tax liability. LR.C. § 6601(e)(2)(B).
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DAV! SK'N Active Share Holders 585
ACﬁVe Shareholder Report Active Certiticates 637
7 Free Trading Siock 5,926,598
Common Stock as of 7/13/200 | Restricled Stock 8,684,610
CUSIP NUMBER ! Shares Oulstanding o 14,611,208
1 S—— - . ) memm———- S
Date No of Lost or
Stock Holder lssued Cent No Shares Stalus  Date Resir  Siwolen
ABERDEEN HOLDINGS LTD INC. o8rR2/2001 1989 38 R oeraxo Nop
THE LOMGROUP 27 REID ST Total Shares 33 Yol Certificates 1
HAMIL TONM, ON CANADA
DENNIS ACKERMAN 02/25/1998 1345 1 Ne
Total Shares 1 Total Certificates 1
ROBERT F. ACKERSON 02/25/1998 1074 1 No
60 KNOLLS CRESCENT AVE. Total Shares 1 Tolal Certificales 1
BRONX, NY 10483-0000
WILLIAM ADAM 02/25/1998 1261 1 No
7584 BEL ARBOR TRL Total Shares 1 Total Certificates '
WEBSTER, NY 14580-3476
VMR AG B 10{04/2000 1899 1‘,240 R No
C/O DEUTSCHE BANC ALEX BR 1835 MARKET ST Total Shares 1,230 Total Certificates 1
17TH FLOOR :
PHILADELPHIA, PA 18103
DONALD R AHO 02/25/1998 1260 i . No
1015 PINEWOQOD DR Total Shares 1 Totat Certificates 1
PINECITY,NY 145710000
BERNHARD ALTENDEITERING 11/D3/1998 1508 5 R No
ORCHIDEANSTER Tolal Shares 5 Total Certificates 1
NORDHORN, GERMANY 48529
BABETTE ALTMAN 02/25/1998 1328 1 No
4850 WINTER HAVEN WAY Total Shares 1 Total Certiticates 1
ROSEVILLE, CA 95747-8252
DAVID AMMERMAN 02/9:)/1 998 108‘4 1 ) N_g _
75 PENN EST Total Shares 1 Total Certificates 1
EAST STROUDSBURG, PA 18301-9028
LINDA C ANDERSON 12/20/2005 5210 . _2.909 R 12/20/2005 No
Total Shares 2,909 Total Certiticates 1

PACIFIC STOCK TRANSFER COMPANY

Page 1
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DAVI SKIN

Active Shareholder Report
Common Stock as of 7/13/2007
CUSIP NUMBER 238528 103

Date No of Lost or
_ Stock Holder Issued CenNo Shares  Status  Date Reslr  Stolen
ARCHLTD. , 04/03/2007  A308  S7ae47 Mo
" THE LOM BUILDING 27 REID STREET Total Shares 573,847 - Total Certificates EE
HAMILTON,  BERMUDA HM13
PETER ARDITA 02/25/1998 1334 1 No
1119 SAVOY DR Tolal Shares 1 Total Cerificates N
MELVILLE, NY 11747-5281
ARTIST HOUSE HOLDINGS INC 04/04/2006 5231 566,667 S (4/Q4/2006 No
3F YUSHIN BLDG 3-27-11 SHIBUYA Totai Shares 566,667 Tota! Certificates 1
SHIBUYA-KU, TOKYO JAPAN
SYLVIA ASCHER 02/25/1988 1057 1 Mo
58 £ 83RD ST APT2-A Total Shares 1 Yotal Certificates 1
NEW YORK, NY 10028-0060
ASLAN DEVELOPMENT _12/()1/2006 5276 3:333 =] 12/01/2006 ~ No
C/O DWYER SMITH LAW FIRM 8712 W. DODGE RD Totat Shares 3,333 Total Certificates 1
#400
OMAHA, NE 68114
470842538
ASLAN MORTGAGE 12/01/2008 5274 2,800 ] 12/01/2006 No
2242 SO. 156 CIR Yotal Shares 2,800 Total Certificates 1
OMAHA, NE 68130
; 911749681
GENEVIEVE F. AUBRY 02/25/1998 1092 1 No
16 EDGEWOOD RD " Total Shares 1 Total Centificate 1
PEEKSKILL, NY 10566-0000
BANKHAUS H AUFHAEUSER 10/12/1999 1661 41 No
AT KAPITALBERATUNG TOELZERSTRASSE 23 10/12/1999 1662 41 No _
GENEVA, SWITZERLAND 82031 Total Shares 82  Total Certificates 2
CHRISTINE AZZARELLO 05/15/2006 5233 800 o Nag
& GREGORY AZZARELLO JTTEN Total Shares 800 Total Cenlficales 1
339 SOUTH HOWARD
PLAINFIELD, il 60544 325443210
GEORGE BALOGH 02/25/1998 1140 ' o No
17 SOQUTH DR Yota! Shares 1 Total Certificates 1
GREAT NECK, NY 11021-0000
PACIFIC STOCK TRANSFER COMPANY Page 2
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DAVI SKIN

Active Shareholder Report
Common Stock as of 7/13/2007
CUSIP NUMBER 238528 103

Document 1-1 Filed 03/10/14 Page 44 of 105

Date No of Lostor

Stock Holder Issued Cen No Shares Status  Date Restr  Stolen
ANTHONY S. HARRISON 02/2511998 1135 1 No
2900 OAKRILL LN Total Shares 1 Total Cerlificates 1
MOUNT DORA, FL 32757-9525

202-10-4242
TRACEY HARROW 11/16/1999 1727 5 No
1 HERON TERRACE CAMDEN RD CARSHALTON Total Shares 5 Tolal Certificates 1
VILLAGE
SURREY, UK SM5 2NS
HELEN HARVARD ~ 92/25/19?? ) 1077 1 No
4020 PRATT AVE. Total Shares 1 Total Certificates 1
BRONX, NY 10466-0000
WILLIAM M. HEALEY JR _ 02125}19!?3» o 1107 o No
255 SOUNDVIEW AVE. Total Shares 1 Tolal Certificates 1
. WHITE PLAINS, NY 10606-0000
FANNING M. HEARON, JR 02/25/1998 1353 1 No
Total Shares 1 Total Certificates 1
RUDOLF HEINZ 02/03/2000 1817 10 R No
NIEDENAU 82 Total Shares 100  Total Certificates 1
FRANKFURT AM, GERMANY 60325
JOSEPH HEJNA 02/25/1998 1250 1 No
254 PENNSYLVANIA ST, Tota! Shares 1 Tota! Certiticates 1
BUFFALO, NY 14201-0000
HEPBURN HOLDINGS LTD Q4/03/2007 A0 573,847 No
THE LOM BUILDING 27 REID STREET Total Shares 573,847 Total Cerlificales 1
HAMILTON, BERMUDA HM14
FRAN HERRIDGE 02/25/1998 1079 i 7 No
BOB HERRIDGE Total Shares 1 Total Certificates 1
18 QRCHARD DR
ARMONK, NY 10504-0000
MARGERY H. HERRMANN 02/25/1998 1095 1 No
2202 THEALL RD Total Shares 1 Totai Certificates 1
RYE, NY 10580-1423
70286516

PACIFIC STOCK TRANSFER COMPANY Page 25
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DAVI SKIN

Active Shareholder Report
Common Stock as of 7/13/2007
CUS!IP NUMBER 238528 103

Filed 03/10/14 Page 45 of 105

Date No of Lost or
Slock Holder issued Cent No Shares Status Date Restr  Stolen
STRATEGIC GROUP LTD 01/04/2000 1781 461 No
SUITE 41/42 VICTORIA HOUS 26 MAIN STREET PO Total Shares 461 Total Certiticates 1
BOX 743
COLLEEN SULLIVAN 02/25/1998 1343 1 No
Total Shares 1 Total Certificates 1
HENRY L. SUMMERS 02/25/1898 1056 1 No
1840 7TH AVE #5C Tota! Shares 1 Total Certificates 1
NEW YORK, NY 10026-0000
HERMAN SUNA 02/25/1998 1360 1 No
75 NOBLE ST. Total Shares 1 Total Certificates 1
LYNBROOK, NY 11563-0000
SUNSHINE LTD 04/03/2007 5312 573,847 No
THE LOM BUILDING 27 REID STREET Total Shares 573,847  Total Centificates 1
HAMILTON, BERMUDA HM11
GEORGE M. SWEETMAN 02/25/1998 1108 1 No
34 MORSEMERE PLACE Total Shares 1 Total Certificates 1
YONKERS, NY 10701-0000
ANDREW TABBAT 02/25/1998 1122 1 No
2218 THEALL ROAD Total Shares 1 Total Certilicates 1
RYE, NY 10850
GUS TAHMIN 02/25/1998 1113 1 No
48 FIELDCREST RD. Total Shares 1 Total Certliicates 1
CRESTWOOD, NY 10707-0000
MERCIAN / MAKOTO TAKEUCH! i 04/07/2005 5126 10,000 S 04/07/2005 No
Total Shares 10,000 Total Certlficates 1
PETER P. TALLARINE ] 02/25/1998 1203 1 No
2286 CUSTOM VLG CT Total Shares 1 Total Certificates 1
BELLMORE, NY 11710-0000
Page 53

PACIFIC STOCK TRANSFER COMPANY
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DAVI SKIN

Active Shareholder Report

Commaon Stock as of 7/13/2007
CUSIP NUMBER 238528 103

Filed 03/10/14

Page 46 of 105

Date No of Lostor
Stock Holder lssued Cen No Shares Stalus  Date Reslr Stalen
TAKARIRO TASHIO 04/07/2005 5124~ 317,895 s 04/07/2005 No
Total Shares 317,885 Total Certificates 1
MICHAEL TEDESCO 02/25/1998 1186 1 Nes
64 OLD TAPPAN RD. Total Shares 1 Total Certificates 1
GLEN COVE, NY 11542-0000
NORMAN L TESSIER 02/25(1998 1240 1 No
ROAD 1 BOX 185 Total Shares 1 Total Certificates 1
SHAPON SPRINGS, NY 13458-00C0
THE CHLOE GROUP 'OF’COMPAMES» ] MMSIQOG? 8317 573,847 &
THE LOM BUILDING 27 REID STREET Yotal Shares 573,847  Total Cenificates 1
HAMILTON, BERMUDA HMIY
JULIUS THELMO Q2/25/1998 1210 1 No
62 LIVE OAK DR Total Shares 1 Total Centificates 1
HOLBROOK, MY 117410000
A. THORSON 02/25/1998 1062 1 No
551 MAIN ST, #W20 Tota! Shares 1 Total Centificates 1
NEW YORK, NY 10044-0000
MICHAEL TIGHE 05/1 6/2008 5150 200 No
333 URIBE ST 08/15/2005 5163 300 R ”08/1 5/200§ ' ‘No
LAS VEGAS, NV Total Shares 500 Total Certificates 2
DONALD A. TOY 02/25/1998 1051 1 No _
45 SUTTON PLACE S APT 1414 Total Shares 1 Total Certificates 1
NEW YORK, NY 10022-2444
069-28-5497
SARNA TRADING 10/12/1999 1698 73 i No
HOTTINGER STR 17 Total Shares 73 Total Cerlificates 1
ZURICH, SWITZERLAND CH-8032
GEARY TRIGLETH 08/03/2004 5047 125,000 R 08/03/20¢4 No
2001 HEARTHSTONE DRIVE Total Shares 125,000 Total Certificates 1
CARROLLTON, TX 75101
447560247
PACIFIC STOCK TRANSFER COMPANY Page 54
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

' - ANTHONY W. WILE;

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, :
. Civil Action No.
V.
BRIAN N. LINES;
SCOTT.G. S. LINES;
LOM (HOLDINGS) LTD.;
LINES OVERSEAS MANAGEMENT LTD.;

LOM CAPITAL LTD,; :
- LOM SECURITIES (BERMUDA) LTD.;
- LOM SECURITIES (CAYMAN) LTD;
LOM SECURITIES (BAHAMAS) LTD.;

WAYNE E. WILE;
ROBERT J. CHAPMAN,;

WILLIAM TODD PEEVER;
PHILLIP JAMES CURTIS; AND
RYAN G. LEEDS,
Défendants.
COMPLAINT

Plaintiff Securities and Exchange Commission (the “Commiésion”) alleges:

SUMMARY OF ALLEGATIONS
_ 1 This action concerns two separate, but similar, fraudulent schemes to ménipulatq '
the stock prices of two microcap companies, Sedona SoﬁwérevSolutions, Inc. (“Sedbna”) and
SHEP Téchnologies, Inc. (“SHEP”). During the relevant periods,.Sedona and SHEP shares we{_e'
quoted and traded 6n the Over-the—Couﬁter Bulletin Board (“OTCBB”). The schemes took place

in 2002 and 2003, and involved the substantial participation of a Bermuda-based securities firm,
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HEPBURN HOLDINGS LTD.

Mareva House, 4 George Street

P.O. Box N3937, Nassau, Bahamas

USD UNITED STATES DOLLARS — WIRE INSTRUCTIONS

Bank Details:

ABA Number:
SWIFT:

Account Name:
Account Number:

Beneficiary Bank:

SWIFT:

Account Name:
Account Number:
Reference:

00S0-428 (0O1IE)

JP Morgan Chase

4 Chase Metrotech Center
New York, NY

U.S.A.

021 000 021

CHAS US 33

Bank of Butterfield
0011067808

Bank of NT Butterfield
Hamilton

Bermuda

BNTB BM HM

LOM Client Funds
20.006.840.351501.100

1001790 — Hepburn Holdings Ltd.

tae(
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BRIDGE STREET |,

'
SERVICES LIMITED

USD WIRE TRANSFER INSTRUCTIONS

Correspondent Bank:

Beneficiary Bank:

Beneficiary Account Number:

Beneficiary Account Name:

HSBC Bank USA

452 Fifth Avenue
New York, NY 10018
U.S.A.

SWIFT Code: MRMDUS33
FED ABA: 021001088
CHIPS ABA: 0108

The Bank of Bermuda Limited
6 Front Street

Hamilton HM 11

Bermuda

SWIFT Code: BBDA BMHM
1010-956504

Bridge Street Services Limited
Reference:

Client and/or Company Name
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Bridge Street Services Limited

Marquee Place, Suite 300
430 West Bay Road
P.O. Box 30691 SMB
Grand Cayman
Cayman Islands, BWI

INVOICE

Our ref: SULNN8G9/1236 01/11/2005

LOM Securities (Cayman) Limited
Buckingham Square, Penthouse
P.O. Box 30997SMB

West Bay Road, SMB

Cayman Islands

Sunshine Ltd
Description USD sum

Professional Fees:
2006 Corporate Administration Fee 2,500.00

Grand Total: USD 2,500.00

Invoice is payable upon receipt
Please ensure prompt payment on or before January 31, 2006
fo avoid penalty fees
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Bridge Street Services Limited

Marquee Place, Suite 300
430 West Bay Road
P.O. Box 30691 SMB
Grand Cayman
Cayman Islands, BWI

INVOICE

Our ref: SUML06T4/1374

Ms. Devi JOHAL

LOM Securities (Bermuda) Limited
The LOM Building

27 Reid Street

Hamilton HM 11

Bermuda

Arch Ltd
Description

Professional Fees:
2006 Corporate Administration Fee

01/11/2005

USD sum

2,500.00

Grand Total:

USD 2,500.00

Invoice is payable upon receipt

Please ensure prompt payment on or before January 31, 2006

to avoid penalty fees
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Bridge Street Services Limited

Marquee Place. Suite 300
430 West Bay Road
P O Box 30691 SMB
Grand Cayman
Cayman Islands, BWI

INVOICE

Our ref 8UML06T4/1374 01/11/2005

Ms Devi JOHAL

LOM Securities (Bermuda) Limited
The LOM Building

27 Reid Street

Hamilton HM 11}

Bermuda

Arch Ltd
Description USD sum

Professional Fees
2006 Corporate Administration Fee 2,500 00

Bridge Street Services Limited

Marquee Place, Suite 300
430 West Bay Road
P O Box 30691 SMB
Grand Cayman
Cayman Islands, BWI

INVOICE

Our ref 8ULNN8G9/1236 01/11/2005

LOM Securities (Cayman) Limited
Buckingham Square, Penthouse

P O Box 30997SMB

West Bay Road, SMB

Cayman I[slands

Sunshine Ltd
Description USD sum

Professional Fees
2006 Corporate Administration Fee 2,500 00

Grand Total UsD 2,500 00

Grand Total USD 2,500 00

Invoice is payable upon receipt
Please ensure prompt payment on or before January 31, 2006
to avoid penalty fees

Invoice is payable 1pon receipt
Please ensure prompt payment on or before January 31, 2006
t avoid penalty fees
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###1
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THOMAS & WONG GENERAL
CONTRACTOR, INC.,
Plaintiffs,

VS. CV No. 2005-051325

BLUME LAW FIRM, et al.,
Defendants.

" N/ N/ N/ N NN N NN NN

February 6, 2008
Phoenix, Arizona

BEFORE THE HONORABLE: ROBERT C. HOUSER, Judge

REPORTER'S TRANSCRIPT OF PROCEEDINGS
Jury Trial

Lisa H. vitoff
Certified Court Reporter
CCR #50251

#H##2
APPEARANCES

FOR THE PLAINTIFFS:
MR. BRYAN F. MURPHY
Attorney at Law

FOR THE DEFENDANTS:

MS. CLAIR AMBROSIO
Attorney at lLaw

PROCEEDINGS

THE COURT: CV 2005-051325, Thomas and wong Contractors,
Page 1
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Incorporated v Jan wallace. This is the time set for
continuation of trial. The record will show the presence of
counsel, the parties, and members of the jury.

Good morning. You may proceed
MR. MURPHY: Plaintiff calls Gary Blume. _
THE COURT: well, all right. Wwe were in the midst of

reading some deposition testimony, I think, when we recessed last
night. Are you going to interrupt that depos1t1on testimony to
call Mr. Blume and return to that?

MR. MURPHY: I would request we do so, since he's a live

###3
THE COURT: All right, that's fine. lLet's proceed.
will you step forward and be sworn, please?
GARY R. BLUME,

witness.

having been duly sworn herein, took the stand and testified as
follows:

DIRECT EXAMINATION

BY MR. MURPHY:

Q Thank you, your Honor.
Your full name, please?

while.

A Gary R. Blume. ) ] ) )

Q You're an attorney licensed in this state, sir?

A Yes.

Q You have represented Jan wallace since the, oh, mid
1990s, 1is that correct, in various matters?

A I don't specifically recall. I worked for her for a

Q sir, let me show you what has been marked for

identification as Exhibit 42. Do you recognize this as invoices,
the first dated mMarch 14, 2003, the second dated mMay 12, 2003,
the third dated June 17, 2003, regarding service related to, oh
the transaction with BDV Investments and Thomas and wong?

A I do recognize these. They are records that are

kept in the ordinary course of my business. But they do not all
relate to Thomas and wong.

#it#4
Fair enough. But they are accurate recitations of

Q
the time billed on those matters?

A Yes.
MR. MURPHY: I would offer Exhibit 42 into evidence, your

Honor.

MS. AMBROSIA: I have no objection.
THE COURT: 42 is admitted.

BY MR. MURPHY:

Q Sir, I'm going to go to the first page of this

exhibit. There are time entries on your invoice of March 14,
2003, as follows: March 6, 2003, Gary R. Blume, meeting with Jan
and clients regarding draft1ng of promissory note, security
agreement and discussion, preparation for meeting with forms and
discussion at meeting. Then March 8, 2003, Gary R. Blume,

meeting with client. Both of those for two hours.

Do you have a_recollection of those meetings, sir?
A Not specifically. . .
Do you recall who was present in your offices on

Q
March 6, 2003, with regard to that meeting listed on the invoice?

A March 6th? No, I don't.

Q Do you recall who was present on March 8, 20037
A Not specifically.

Q was Jan present -- pardon me, was Jan wallace

present at both meetings, to the best of your recollection?

A I believe so. I'm just unsure of the dates.
Page 2
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A puring the time of -- you asked me where I was
during the time of the wire transfer; is that right?

Q Yes.

A I was in -- I believe I was in Korea, not in Brunei.

Q Do you know when you went to Germany with John
Beardmore?

A I believe I left Korea about in the Tast week of
April, near the end of April.

Q so you made the wire transfer before you went to
Germany?

A I think so.

Q So both wire transfers were made prior to you going
to Germany?

A I think there was three. One was in the beginning

of April, I remember that.
And I think there was two more after that. I have a
record of it, if you want me to take a look.

Q Did you sue the Lake Bank?

A T did, yes.

Q Is that lawsuit still going on?

A I don't know what the status of it. The Tast I
heard there was technicality that was preventing it from going
forward.

They recited some statute, and I don't know what
##98
thaﬁ_sﬁatute really means. But right now it's not going forward.
I think.

Q So you don't know if they've refiled against the

Lake Bank?

I don't know.

But you didn't get a judgment against them?

No, I didn't.

And you haven't --

It hasn't gone to court. I've been deposed in that
Tawsuit, but it hasn't gone to trial yet.

>Oo0rLOr

Q And again, what were your duties in regard to Jan
wallace?

A what does that mean?

Q well, you testified that Jan wallace had all these
duties to you. She was the attorney, the --

A I was to supply the money, that's what I was there
for, that's what I agreed to do.

But that was not -- you, you were not providing the

money to Jan wallace, you were roviding the money to BDV?

A I think we've estag11shed that.

Q How much moneK did you pay Jan wallace?
A I didn't pay er anything, but it looked like she
paid herself a hell of a Tot.
Q what do you mean by that comment?
A well, you know, there is 50,000 bucks ;hat went to
#99
her, that I didn't know about, that I found out about later.
That's one of the reasons I filed this lawsuit.
Q where does it show that the $50,000 went to Jan
wallace?
A That was told to me by Billy Cortegiano in the
spring of '05.
And I asked Jan wallace about it. she said that she
had received $50,000. I was pretty upset about that.
, Q But you knew that Jan wallace had a contract with
BDV
A No, I didn't know she had a contract with BDV.
Q But that's what you said in the Homeland Security
Page 41
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report?

A No, it isn't. )
I discussed the Toan with Jan wallace and learned

Q
that the Lake Bank would be put into a public company shell that
she owned and was Tisted on the stock exchange.

A Yeah, there was some general conversation about

that. I don't know at what stage it is.

And there was about a two-minute conversation, I

told her I wasn't interested in anything about that.

Q In the public company, you weren't interested?
A Yeah.
MS. AMBROSIO: I have no further questions.
THE COURT: Mr. Murphy.
#100
CROSS-EXAMINATION

BY MR. MURPHY:

Q Sir, I want to clarify, there's a date at the top of

this document, which is Exhibit 69, the submission that you made
at the request of Homeland Security of September 3.

Is that when you created that document?
A I created the document in February of '03.
Q Let me go through some of the issues that were

raised on examination.

You were asked a question at Page 2 about I

discussed the loan with Jan wallace and that Lake Bank would be
put into a public company.

A Yeah.

Q Did she tell you she had an outstanding contract to
do that?

A NO.

Q Did she tell you that she was owed money by Lake

Bank for that?

A NO.
Q And that's what you put there, is as much as you

knew about it?

A Yeah. That was a -- that conversation lasted about

two seconds -- about two minutes.

That's not what I do, public companies are not what

#101 )
Q Now, March -- let me go to the next page of this

I do.

document, I believe it's Page 3 of Exhibit 69.

It starts March 6 '03: Jan wallace, Ed Tarapaski,

and John Beardmore meet at the law office of Gary Blume and draft
and sign a promissory note attesting to the terms of our

agreement.
Now, that was what you worked from -- you were

working from memory at the time?

A Yeah.

Q Do you believe that's an accurate statement, 1in
every respect, as you look at it today?

A No, 1it's not accurate.

Q what is inaccurate about the statement?

A The agreement was reached on the 6th of --

could you put it back, please?
Q I beg your pardon?
A The agreement, the terms of the promissory note,

were agreed to on the 6th.

And that's when the drafting, as I understood it,

Wﬁs go;ng to start, but it was signed on the 8th of March, not
the 6th.

Q very well.
A Again, they told me not go into a lot of detail,
Page 42
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just to give it to them.

Q Sir, next page: 3Jan thought of most of this and I

#102
think she did a good job of ?rotecting our interest. I really
believe that she put our well-being ahead of any financial gain
on her part.
was that your feeling at the time you wrote this in

February of 20057

A Mostly it was.

Q what changed your mind about that, sir?

A The biggest thing was the detectives at Homeland
Security.

Q Describe why you say that.

A well, 1in the, in the first meeting they asked me if

I could give them any more specific information.

And I said, well, I'11 try to. And -- but I said I
think Jan wallace could give you some pretty specific information
as well. And so that, that meeting ended.

And then I went to my second meeting with the
detectives, and they said, "well, I thought you told us that this
Jan wallace was going to provide us with a Tot of information.”

: They said, "We interviewed her and she was guarded,
aggressive, and evasive."

And so then they had me telephone her from their
office and they put me on a tape recorder and they told me to ask
her about the disbursements from this Cane and Associates.

so I dialed her number, her hand phone number, but
she didn't answer the phone. 4103

1

Q was it Homeland Security that first alerted you to
the possibility that she might have not done things right?

H A vYeah. They really had some strong suspicions about
er.

Q  Now -- _ _

A There was other things besides that as well.

Q Now, sir, there were some questions about Thomas and

wong, some suggestions that they were involved in some improper
conduct.
Did Homeland Security investigate Thomas and Wong?
A Yes, they investigated them. That was the first
thing they did, is they said they were going to investigate us.
I said that's fine.
Then they asked me for permission to investigate my
bank accounts. I said that's okay.
And then they asked me for permission to investigate
Thomas and wong's bank accounts six months before this and six
months after.
And I told them I would have to phone charlene wong.
And I did and they gave them permission.
Q Did you hear anKthing further from the Homeland
Security about a problem with Thomas and wong?
A No, I did not.
Q Sir, I'm going to -- I believe Page 6, the statement
that was put in front of you, all of the due diligence was
#104
complete except for the viewing of the gold.
A Yes.
Q Now, sir, at that time, had you investigated whether
Jan wallace had completed the due diligence?
A well, I asked her on several occasions, vyes.
Q what had she told you?
A She said she had.
Q was that the basis of the information that you had
Page 43
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when you wrote this report to Homeland Security?
A No. I found out other things since then.
Q Subsequently. But at the time you send that to

Homeland Security, you were relying on the information that Jan
wallace had given to you?

A I'm sorry, could you --
Q At the time you made this statement to Homeland

Security, you were operating on the information that had been
given to you by Jan wallace?

A A lot of it.
Q Did you subsequently 1investigate whether those

conditions had been satisfied?

A well, I found out other information, yeah.

Q  For instance, did you ever find a certificate of
insurance in favor of Thomas and wong?

A No.

Q Did you ever find a safekeep1ng receipt in favor of

#105

Thomas and wong?

A No. ) )

Q 1'11 rely on prior testimony to make sure that we

move down the path.

Sir, there were some suggestions made that you

drafted Exhibit 18, a promissory note of March 6, 2003 for
$275,000. 1I'11 put that up here.

why did you hire Gary Blume, sir?

To Took after doing the legal work.

Did you do the legal work on this in any way?
Not likely.

Did you draft that document, sir?

No, I did not draft that document.

Do you have a clue who did?

I don't know, but I saw it for the first time at

POIPOPLOP

Blume's office, so _maybe he did.

Q sir, let's go to the Homeland Security document,

géhibit 69. 1'l1 go to the eighth page entry, under may 10,
03.

I quote, "Time passed, and I was told the money was

being held up in a Florida bank because the total melt was 12
million dollars and there was all kinds of paperwork to be
completed.

I asked Jan why the money was 1in Florida.
she said, 'That was how the deal was structured with
#106

the refinery and she was in direct contact with the bank and it
would be released soon.'

I told her we should not be concerned with the whole

12 million dollars and just get our share released, which was
only 1,875,000."

Also it continues -- I won't comp1ete that

paragraph.

t what ‘you eporte vto-HomeTand Secur1ty7
-.don't know why they would he mon
“though I know she'sigot’ bank accounts—there. ™

Q Let me to go to Page 43 of your deposition. You

were asked some questions about that.

I'm going to try and squeeze this up a Tittle bit.

I think it's Tegible.

Down at Line 18. ) ) .
And the answer was given, again, Jan was looking
Page 44
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FILED

FARHAD NOVIAN, ESQ. (SBN 118129

5164&&’ 13 é%\én‘}l IEI%QL?‘(éBN 232366) ) LOS ANGELES SUPERIOR COURT
1A

Attorneys at Law APR 2 1 2006

1801 Century Park East, Suite 1201 JOHN A CLARKE. OFFICER/CLE
I.os Angeles, California 90067
Telephone:  (310) 553-1222 B

imi (310) 553-0222 67_[/“9

Facstmile: are
\ane

—

Attorneys for Plaintiff W ”‘

PARRISH MEDLEY \5}"’& ffé 9 ?,\

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

80 =3 S b B W N

—
<

caseno: BC351142

—t
—

PARRISH MEDLEY, an individual,

o
28]

Plaintiff,
COMPLAINT FOR:

1. DEFAMATION PER SE
(Libel: private figure-private concern);

2.DEFAMATION PER QUOD
(Libel: private figure-private concern)

3. INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS; and

4. NEGLIGENT INFLICTION OF
EMOTIONAL DISTRESS.

[o—
W

V.

JAN WALLACE, an individual; and DOES 1
through 20, inclusive,

Defendants.

e e e
[ N

—
~J

—
LY=R - -]

GENERAL ALLEGATIONS
L Plaintiff PARRISH MEDLEY, (“Medley” or “Plaintiff””) is and was at all relevant

b2
=38

times herein a res;dent of the County of Los Angeles, California and was the Chief Executive Officer

73 "U =
of Davi Skin, Inc. fka NW Medical, Inc. (“DAVTI”) from 2004, until his mutually agm&l,%

departure from DAVI on March 16, 2006. Since his resignation, MEDLE%?@%

consuliing for DAVL

~J
%]

’d
]
a

2B B
&ivd

00028 "c-'m

g
WYL g12/00

T3

S8 % R N

2. Upon information Davi is a Nevada corporation, whose principal gitivi

E:l
=

(%] N
~3 [=2%
SEONOSIEN)  § L4Fo3
ST 2bT 84 03YI/L]

develop a grape-based skin care product line,
3. Upon information and belief, Defeﬁdant JAN WALLACE (“Wallace.";gr
1
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“Defendant”) is and was at all relevant times herein, a resident of Paradise Valley, Arizona.

4. Upon information and belief, WALLACE was a Director, President and Chief
Executive Officer of MW Medical, Inc. (“MWMD") from December 1997 through her resignation
Qctober 1, 1998, and was then re-appointed on July 9, 1999 until the time of her resignation.

5. Upon information and belief, on March 15, 2003, MWMD executed a Promissory
Note in favor of WALLACE for the principal sum of two-hundred forty eight thousand, three
hundred and twenty five U.S. dollars ($248,325.00) (the “Note"). The principal plus 10% interest
per annum was to become due June 15, 2003.

6. Upon information and belief, in June of 2004, for valuable consideration,
WALLACE executed a notice of Partial Cancellation, electing to cancel a portion of the Note,
leaving a balance owing of $200,000.00 plus any interest accrued from the date of isswance.

% Upon information and belief, concurrent with the Notice of Partial Cancellation set
forth in Paragraph 6 above, WALLACE executed a Loan Extension, agreeing to extend the maturity
date of the $200,000 loan to December 31, 2005. -

8. Upon information and belief, on or about. September 26, 2005, WALLACE
executed an Assignment of Promis.sory Note (“Assignment™) assigning, conveying and transferring
all of her rights in the Note to the individual(s) identified in Schedule A (“Assignee™) for valid
consideration.

9. Upon information and belief, on March 24, 2006, in anticipation of the 2005 year
end audit, DAVI, in conjunction with the accounting firm of Child, Van Wagner & Bradshaw PLLC,
contacted WALLACE regarding the outstanding Note, because, as of that time, DAVI had not yet
recorded the Assignment,

10. Upon information and belief, WALLACE wrote the following statement, by hand,
on the March 24, 2006 letter from Davi: “] state clearly, in the 2 and half years I have known Parish
[sic], 1 find him tobea {iar, a cheat, self-serving and of low moral character.” (See Exhibit “A”),

11. Upon ix-nfonnaﬁon and ﬁelicf, on April 13, 2006, at approximately 5:10 p.m.,
WALLACE transmitted, via facsimile, the March 24, 2006 letter, containing her hand written
statement that, “in the 2 and half years I have kno;m Parish [sic], [ find him to be a liar, & cheat, self-

COMPLAINT
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F '

| serving and of low moral character,” to Child, Van Wagner & Bradshaw & Company. Upon
information and belief, WALLACE requested that Child, Van Wagner & Bradshaw & Company

Bk

share her comments with DAVI management.

12, Upon information and belief, Child, Van Wagner & Bradshaw & Company then
telephoned and faxed DAVI’s Chief Financial Officer, Margaret Robley, and DAVI’s Bookkeeper,
Staci Robley, and relayed WALLACE’S handwritten notes wherein she stated: * I state clearly, in
the 2 and half years I have known Parish [sic], I find him to te a liar, a cheat, self-serving and of low

moral character.”

D e N N s W N

13 Upon information and belief, Margaret Robley then telephoned MEDLEY to inform

—
<

him of the statement and faxed him a copy of WALLACE’s statement.
FIRST CAUSE OF ACTION

bt
[ I

Defamation Per Se

—
W

(Libel: private figure-private concern)

14.  Plaintiff rcpeafs, realleges and hereby incorporates paragraphs 1 through 13,

e~
viop

inclusive above, as if fully set forth herein.

y—t
(=

15. Plaintiff is informed and believes, and thereon claims and alleges that defendant

—
~J

harmed Plaintiff by making the following statement: “I state clearly, in the 2 and half years I have

—
=]

known Parish [sic}, find him to be a liar, a cheat, self-serving and of low moral character.”

ot
O

16. The statements were made in writing, and transmitted via facsimile, to Davi’s

[»*]
<

Accountant, Child, Van Wagner & Bradshaw & Company, thereby constituting libel.
17. Child, Van Wagner & Bradshaw & Company relayed the defamatory and libelous

N
[ 1

staternents to Davi’s current CFQ, Margaret Robley, and BookKeeper, Staci Robley, via telephone

[ 5]
w

and by transmitting same in writing.
24 i8. Child, Van Wagner & Bradshaw & Company and Robley reasonably understood
g 25 §i that the statements were about Parrish Medley, as the statement specifically identified plaintiff (i.e.
;é 26 || defamation/libel per se).
227 19. Child, Van Wagner & Bradshaw & Company and Robley reasonably understood the
;; 28 || statements 1o mean that plaintiff had committed ar; illegal act, specifically with respect to the Note.
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20.  Upon information and belief, defendant failed to use reasonable care to determine
the truth or falsity of the statement.

21.  Plaintiff is entitled to recovery against Defendant as the wrongful conduct was a
substantial factor in causing the following actual damages to plaintiff: (a) harm to plaintiff’s
i property, business, trade, profession and occupation; (b) expenses plaintiff has paid as a result of the
defamatory statements; (c) harm to plaintiff’s reputation and (d) shame, mortification, and hurt
feelings. . ‘

22, Due to defendant’s conduct, Plaintiff has suffered mental distres#, mental suffering,
and mental anguish, including, but not limited to highly unpleasant mental reactions, embarrassment,
anger, and worry.

23, Plaintiff is informed and believes and thereon alleges that such reckless, willful,
intentional, outrageous, conduct, acts, emrors and omissicns were conducted by Defendant with
malice, and entitle Plaintiff to punitive and exemplary damages in an mount to be submitted
according to proof.

24. That Plaintiff requests and prays for damages, including compensatory, actual,
special, general, emotional distress and all other damages in an amount according to proof.

‘ SECOND CAUSE OF ACTION
Defamation Per Quod
(Libel : private figure - private concern)

26.  Plaintiff répeats, realieges and hereby incorporates paragraphs 1 through 13 and 15
through 24, inclusive above, as if fully set forth herein.

27 Plaintiff is informed and believes, and thereon claims and alleges that defendant
harmed Plaintiff by making the following statement: “I state clearly, in the 2 and half years I have
known Parish [sic], find him to be a liar, a cheat, self-serving and of low moral character.”

28. The statements were made in writing and transmitted via facsimile to Davi's
Accountant, Child, Van Wagner & Bradshaw & Company, thereby constituting libel.

29, Child, Van Wagner & Bradshaw & Company then relayed the libelous statements to
Davi’s current CFO, Margaret Robley, and Bookk:eper Staci Robley, via telephone and by
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transmitting same in writing.

30. Child, Van Wagner & Bradshaw & Company and Robley reasonably understood
that the statements were about Plaintiff (i.e. defamation/libel per quod).

3t Because of the facts and circumstanceg known to the listeners and readers of the
i statements, they tended to injure Plaintiff in his occupation a, expose him to contempt and criticism,
and to discourage others from associating or dealing with him in a business capacity.

32. Defendant failed to use reasonable care to determine the truth or falsity of the
] statement,

33.  Plaintiff suffered harm to his property, business, profession, occupation, including
money spent as a result of the statements. _

34 The statements were a substantial factor in causing Plaintiff’s harm.

35. Plaintiff is entitled to recovery against Defendant as the wrongful conduct was a
substantial factor in causing the following actual damages to plaintiff: (2) harm to plaintiff’s
property, business, trade, profession and occupation; (b) expenses plaintiff has paid as a result of the
defamatory statements; (¢) harm to plaintiff’s reputation and (d) shame, mortification, and hurt
feelings,

36. Due to defendant’s conduct, Plaintiff has suffered mental distress, mental suffering,
and mental anguish, including, but not limited to highly unpleasant mental reactions, embarrassment,
anger, and worty.

37 Plaintiff is informed and believes and thereon alleges that such reckless, willful,
intentional, outrageous, conduct, acts, errors and omissions were conducted by Defendant with
malice, and entitle Plaintiff to punitive and exemplary damages in an mount to be submitted
according to proof.

38. Plaintiff requests and prays for damages, including compensatory, actual,
special, general, emotional distress and all other damages in an amount according to proof.

THIRD CAUSE OF ACTION
(Intentional Infliction of Emotion al Distress)

39. Plaintiff re-alleges the allegations contained in paragraphs 1 through 13, 15
5

COMPLAINT




Case 2:14-cv-00343-JLR Document 1-1 Filed 03/10/14 Page 74 of 105

v -

.
' . . .
:
,

1{| through 24 and 26 through 38, inclusive, and incorporate them by this reference as though set forth

2§ in full.

3 40.  Defendant’s conduct towards Plaintiff as described herein was ontrageous.

4 41, Defendant intended to cause Plaintiff emotional distress or acted with reckless

5§ disregard of the probability that Plaintiff would suffer emotionat distress.

6 42,  Plaintiff suffered severe emotional distress.

7 43, Defendant’s conduct as described herein was a substantial factor in causing

8 || Plaintiff’s severe emotional distress.

9 44, Plaintiff is informed and believes and thereon alleges that such reckless, willful,
10 | intentional, outrageous, conduct, acts, errors and omissions were conducted by Defendant with

11 || malice, and entitle Plaintiff to punitive and exemplary damages in an mount to be submitted
12 || according to proof.
13 FOURTH CAUSE OF ACTION
14 Negligent Infliction of Emotional Distress
15 45. Plaintiff re-alleges the allegations contained in paragraphs 1 through 13, 15 through
16 ] 24, 26 through 38 and 42 through 43 inclusive, and incorporate them by this reference as though set
17 |} forth in full,
18 46. Defendant was negligent towards Plaintiff as described herein.
19 47.  Defendant owed a duty not to injure or defame Plaintiff and not cause him
20 [ emotional distress.
21 48. Defendant breached that duty towards Plaintiff by defaming him and injuring him.
22 49, Plaintiff suffered serious emotional distress, such distress that an ordinary,
23 || reasonable person would be unable to cope with.
24 50 Defendant’s negligence was a substantial factor in causing Plaintiff’s serious
a 25 || emotional distress.

lé 26 51.  Due to Defendant’s conduct, Plaintiff has suffered mental distress, mental suffering
/
£ 27 | and mental anguish including, but not limited to highly unpleasant mental reactions, embarrassment,

/ 28 || anger and worTy.
f 6
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1 52. Plaintiff prays and requests damages for emotional distress in an amount according
2] to proof,

3 | WHEREFORE, Plaintiff prays for judgment against defendant as follows:

4 L. For Judgment in favor of Plaintiff in am amount according to proof;

5 14 3 For the sum of $1,000,000.00, as compensatory, special, general and other damages;
6 3. For exemplary/punitive damages (except for the fourth caunse of action) in an

7 || amount according to proof ;-

8 H 4, If Plaintiff fails to prove any actual damages but proves by clear and convincing

9 I evidence that defendant knew the statement was false or had serious doubts about the truth of the

10 §f statement, then nominal damages are requested based upon the legal presumption of harm to

11| reputation on a per quod cause, and if plaintiff simply proves the necessary elements under a per se

12 || cause, then nominal damages are automatic a there is an assumed harm to reputation.

13 B For costs of suit herein incurred.

14

15 NOVIAN & NOVIAN, L
Attorneys At Law

16 ;

17

18

19

20

2

22

23

24

By
FARHAD NOV
Attorneys for PLAINTIFF PARRISH ME

7
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