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John R. Augustine, Jr. (#013743)
John R.-Augustine, Jr., P.C.

The Citadel, Suite 300

2727 North Third Street
Phoenix, Arizona 85004-1106
602/650-15158

Attorney for Plaintiffs

MICHAEL K. JEANES
Clerk of the Superior Court

By JEGIREE MELSOR, Doruly
Bt 06/09/2001 Tima 18002 M
Description Bty  feomt
e DOOFR CUROOL-Q0BO96 ~ o~
CIVIL REN COPLADT 0L 150.0

T 160,00
Recaiotlh GO0

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

WESTMINSTER AGENCIES, LTD,,
g Isle of Man corporation,

“ys.
DYNAMIC ASSOCIATES, INC., 2

Nevada corporation; JAN WALLACE
and JOHN DOE WALLACE, busband

. and wife; HERB CAPOZZI and JANE
DOE CAPOZZL husband and wife;

LOGAN ANDERgﬁN and JANE DOE
ANDERSON, husband and wife; W. A,
LUCKY, Il and VICKIE TALLEY
LUCKY, husband and wife; J. T.

SIMMONS and JANE DOE SIMMONS,
husband and wife; R MICHAEL ASBURY
and JANE DOB ASBURY, husband and

wife; WIHLLTAM H. MEANS and JANE

DOE MEANS, husband and wife; HARRY
MOLEand JANE DOE MOLEL, husband
" and wife, JOHN aad JANE DOEBS [- 3G

XYZ CORPORATIONS I - X; and ABC

PARTNERSHIPS[-X,
Defendants,

No. cv___L¥2001-005996
COMPLAINT

{Breach of Contract, Securities Fraud,
Declaratory Relief)
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¥or its complaint ageinst defendairts, plaintiff Westminster Agencies, Ltd. hereby alleges
as followa: ‘Q ) .
| L THEPARTIES, JURISDICTION AND VENUE

1. Plaiutiﬁ‘Wézsmﬁnswr Agencies, Lid. (hereinafter “Westminster”) is a Isle of Man
cerpmhon duly authﬁnzed fo and wdewMg business in the United Kingdom and elsewhers.

2. Defendant Dynsinic .&swmates Inc. (hereinafter “DAL") is a Nc:ve.da coxparanan,

‘whlch headquaners ami primary busmeas operations are, and were at all times material herem

located in Maneapa Ccmnty Arizons, DAI was organized in or about Ju‘ly, 1989 S B “blank
check” entetpnse without any speciﬁed busmess. By 1995, ﬁmough 2 series of mergers andfor
acqummom DAI had become a pubhcly traded lmlding company (National Quotauon Bureau’s ,

Bullstm Board—the lowest echelon elecnomc securities market) eugagad in the health care

( management busms Prior to 1995, DAI had little or not subatanfwe operations. Durmg l995
the oempany commenced limited opsmﬁans in the busmess of medical microwave techno}ogy

| sequisition. In or abost September, 1996, DAI oﬁ‘m‘ed for sale and sold the secmnes that fam:

the basis fox the herein cause of action. All ofthe aots of DAY as aﬂegadf hcrem ocx:uned vnthm

or Were mmated from Mancopa Ccamxy Arizona,

3 s Defenﬂam Jan Waﬂaw ihcremafter “Waﬁace”) is, on mf‘ormatxon and be}xef and

- was at all times max«ma! hereto, Canadian cmzen residing and domg business in Manco;}a

County, Arizona. Wallace was, at all times material hereto, i’madent, Chief Ope:ratmg Officer

“and 2 Duector of defendant DAL In the foregoing capaoihes, Wallace was duwtly or mduecﬂy

. respcmbie for the securities offering wbzch forms the basis for the herein cause of action. Al of
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the acts of Wallave ss alleged herein ocourred within or from Arizong. Defegéant John Doe
Wallace is, on informgtian‘md belief, Wallace’s hugband. All of the acts of Wallace as alleged

herein were, also on information and belief, undertaken on behalf of her marital coziununity with

‘John Doe Wallace. When Yohn Doe Wallace's true identity is revealod; plainfiff will seek leave

of court to amend ifs ccmialain’t to reflect the same. 4
4 Defendant Herb Capozzi (beremaﬁm‘ “Capomi?’)' ig, on information and belief and

was at all tunes matenal hereto, 8 Canad:au cxlmm dcmg business in Mancopa County, Arizons.

‘Capozzi was, at afl times material hereto, 8 director of defendant DAL In the fowgomg capamty,

Capozzi was directly or md:recﬂy respoxm’ble for the secuntm offcnng wluch forms the basis

for tha herein cause of action. Al of the acts of Capcm as allged herein ocnm'red mthm or from

: Arxmna Jaue Doe Capom is, on inﬁmnanon azxd ‘betief, Capozzi’s wife. All of the acts of
Capom as anaged herein were, also on information and belief, undznaken on behaif of his |

- manm?i community with Jane Dee Capozad. When Fans Doe Capazzi g true 1éentity is mvealed

plamtxﬁ' wﬂl Seek leave of coust to amend its complmnt to reﬂect the same.

5. Defendmt Lngm Anderson {heremnﬁer “Andmon’} is, on information and

| beheve and was at all tnnes matmalhmto 8 Ncw Zealand cmwn mdmg and domg bmmess 1

in Mmcopa Cazmty, Anzona. Andmon wag, at all txmes matena] ‘hereto, $eeretnry, Treasuré:’

and 2 Direct of defendant DAI In the ﬁmregaing capamuw Anderson was directly or indirectly
responsxble far the secunnes oﬁ‘eﬂng wh:ch forms the basis for the herein cause of action, Allof

the acts of Anderson a8 alleged herein occnrred thhm or ftom Amzona Defendant Jane Doe

Andemon is, on mfommnon zud belisf, Andersan 8. wlfe All of the acts of Andérson as alleged'
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herein were, also on information and belief, undertaken on behalf of his marital community with
Jane Doe Anderson. When Jano Doe Anderson’s tme identity is revealed, plaintiff will seck
leave of cowrt to amend its complaint to reflect the same.

6. Defendan.s W. A 'I‘a.lley and Vickie Talley Lucky (heremafcer “the Luckys") are

hushand and wifs, On mformanou an& belief, the Luckys are United States citizens resndmg and

-doing business in Louisiana and elsewhers, including Arizona. The Luckys were; at all times

material hereto, ofﬁcei‘s and directors :of Genisis, ‘a subsidiacy of defendsnt DAL In the

 forsgoing capacities, the Luckys were directly or indireotty responsible for the securities offering
which formis the basis for the herein cause of action. - All of the hmkyé’ acts as alleged herein

- oooured within or from Anzom Each of the' Luckys ‘acts - were undertaken on behalf of

thmmelves and one amthm’ .
(N I)efendant LT S!mmons (heremaﬁer “Sxmmom”) zs, on mfcmmuon and beltef

vand was at all smas materisl heveto, a Unimi S?aws cmzen resxdmg and domg “business in

Mamspa County, Arizons. Simmons was, at all times matenal hereto Vice President: of

Operations of defendaut DAL Ju the foregoing capaclty Sxmmons was dzrectl}.f or m(hreot!y

‘ rcsponsible f‘er the munaes offering whmh forms the basis for the herein cause of ast:m A.{I of

the aczs of Simmons as alleged herein ocmumﬁ within or from Arizona. Dafenclant Jane Doe

) Smom is, on information and belief, Simmons’ wife. All of the acts of Simmaons were, also

on mﬁmnauon ﬁnd bckcf mldertaksn on behalf of his mamal commumty with Jane Doe

Sunmcms.
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8. ﬁefendgnt R. Michas! Asbury (hersinafter “Asbury™) is, on information and betief

and was at all times reaterial heretn, a United States citizen residing and doing business in

Maricopa County, Arizona. Asbury was, at all times material hereto, Chief Financial Officer of

defendant DAL In the foregoigg capaoity, Asbwry was direcily or indirectly responsible for the

securitios offering which forms the basis for the birsin cause of action. All of the acts of Asbury
as alleged herein occurred wﬁhm or from Arizona. Defendant Jave Doe Asbery is, on
information and belief, Asbury’s wii“e | All of the acts of Asbury weré, alko on 'infox:matikn and.
belicf, undeﬁaken on behalf of his mantal cﬁmmmﬁty wnh Jane Doe Asbury. When Jane Doc

Asbury 8 true xdcxmty i8 revealed, piamtxff wsll seek lcavc of court to amend its complms

| reflect the same.
9. * Defendant William H, Means (hercinafter “Means”) is, on information and befief

and was st all times material hereto, a United States citizen residing aad doing busims"in

Lommna and elsewhe:w, inc}uding m::ana. Mearis was, at all t:mes material hereto, Exwatwc

" Vice President uf clefenﬁant DAL In the foregoing capacxiy, Mcans was éxrecﬂy or xnd;rectly

raspﬁns:bl& for the semmttea éffmng whleh Eorms the basis for the herein cause of action. All of

the acts of Means occmmi wzttnn or from Anzona. Defendant Jame Doe Means is, on

_ mf‘ormatmn and bekaf, Memts mfe: AII of the aais of Means were, also on information asd ,

' behef, undertaken on behalf of h:s marital csmmumty with- Jane Dee Means.. When Jane Doe .

Means’ true :dentxty is zevealed, plaintiff will seek leave of court 1o amend its compla:m to

reflect the same.
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16.  Defendant Harry Mc;ll (hercinafter “Moll”) is, on information and belief and was
at all times material hereto, a Canadian citizen residing and doing business in Briti'sh Colurabia
Canada and elsewhere, including Arizona. Although not formally an officer or director of
defendant DAI Moil exemxscd wns:dmble mﬂuence and control over the actwmes of the
company. As such, Moll was directly or indireotly responsxblc for the securities offering which
forms the basis for the herein canse of actxon, All of the acts of Moll as atleged herein occurmd,
thhm or from Arizona. Defendant Jane Doe Moll ié on information and belief, MolP’s wife.
All of the zwts of Moll were, also on information and beliet, undertaken on behalf of h1s marital
commumty with Jape Doe Moll When Jane Doe Moll's true identity is rovealed, plmm!ff will
seek feave of court to ariend its complamt to reflect the same.

" 11, . Defendants John and Jane Does I - X, XYZ Corporations I - X, and ABC .

- Parinerships I- X are ﬁétitiously pamed individnals and/or entities whose/which true identities

and involvemient in the activitles complained of herein are presently unknown. When these |

fictitiously naxﬁed defendants’ frue identities and/or involvement herein is/are mvéaled, plaintiff

w111 seck leave of court to amend its complaint to mﬂect the same.

- 12, By wrtue of the foregoing and otherwise, this cowrt has Junsdmtlon ovér the

matter and the panwa hemto -and venne herem is proper.

‘ -The O_ﬁ'ering.

13, Plamtxﬂ'repeats and reallogos paragraphs | through 12 hereof as if fully set forth

hereinagain.
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14, In 01; about Augusg 4‘995; defendant DAi Afmered into a “final” Acqnisiﬁoh
Agreement to purchase 1% af the iss@ and oméing catnmon stork of Genesis Health
Management Cororation (*Genssis”)' for $15,000,000 ($12,000,000 cash and s3,ooo,t}oo
carry back Pmnnsaory Note) aud 3, 000,000 shares of DAL common stock {valued at $3. 33 for

puxposes of the acquisition). In order to finance the foregomg, DAI tbmugh its- Board of

' D:rectors and in coordination wzth the Board of Directots of _Genesxs, anthorized the. sale of

1,000 uxits of securities in the form of “10% Convertible Subordinated Notes™ (the “Notes”)."
15.  The Notes were not registered for sale with the United States Secuntxes and

Bxchange Commission (the “SEC’) but were instead sold {purporiedly) in rehance upon an‘

- gxemption from the registration reqmr;ements get forth in the Securitics Act of 1933 (the

“Securities Act” or the **33 Act”). The particular exemption relied npon requires thiat offers and

sai% cnly be made to individuals or entities outside ﬁae United States. This exmpnon is

connnonly retened to a6 "Regulatlon 5

= 16. ' In co:mecnon m!h the offer and sale of the: Notes pefcrenced herem above, DAI, 1

w1th the ar,uve assmtance of Genms and ita Oft‘icsrs and Dmactom pxepa.red and cxrcula,ted a

( pnvate oﬁ‘ernng memorandmn {the “Memorandum”™) dated Septmber 16 ]996 According to
8 the Memorandum apprommztely 78% of the pmceeds fobe ratsad (mml funds to be raised $18 5

E ‘million) or $14.5 million was to be used in conn&ctmn.thh the nequisition of Genesis.

¥ ﬁmxdtng to the Mamoran:hnn, Genesm wag engaged in, among other ﬂungs, the busingss of small

. “hospital management,

E Bach of the 1,000 units were offered at $18,500 with interest payabls semi-émuaﬂy on January 15 ond July
15 with the principal chie on or before Septentber 15, 2006. ‘
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17.  According to DAI press releases and other information disseminated by or at the
direction of the company, Genesis, and their respective officers and directors (the individual

defendants hereto), at or leading up to the date of the Note offering cowaplained of herein,

Genesis was touted as 8 highly profitiable enterpriss that would add substantially to DAls

financial status. Indeed, according to information which the company disseminsted or caused to
be dissenninated in or about August, 1996, Genesis claimed to have 22 hospitals under contract

with double digit growih expected in the coming year. Specifically, according to & DAI press

" release dated August 14, 2001, by virtae of the proposed acquisition of Genesis; pre-tax profits

were projected to by “over $10 million.”

18. In ncmahty, Genesis® profitability and grcrwih projects were either grossly over
stated or completely mzmpmaemf:d sliogether., Altematwely, the representations regardmg
proﬁtabnlxty and growth were not supported in fact. Further, noththstandmg repeated neferences

to the profitability of Genesis, the Memorsndum confaing no financial statements or other

. specific information to-suppost the company’s assemons mpectmg the same. As a rcsuit,

plamtxff was reqmmd to sunply take defendants’ word thet the oompany was indeed proﬁtable

_ and that. such pmﬁtabihty would positively smpact DAL

19. By virtue of defendants’ glowmg representatmns respectmg Genesxs proﬁtabxlxty,

and notwitbsmnding_ genera[ disclaimers in the Mernqrgndum to the contrary, pl_amtzﬂ‘ was led to
“believe that.in;iestment in the Notes mprésemed an extremely safe and secure veﬁiélc in which to
place its funds In addmon, according to the Memomndum nseh‘; although mvestors Were

considered * unsecured,” in the event of any merger or cansohdanon (seo “Tﬁe Proposed
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Merger” below),. any aaqtﬂﬁné ;orpomﬁon or in&ividtai woﬁld be required to execute a -
mppleineﬁtal trust indenture for the benefit of the Note hoiders. As a result of the foregoing, |
plaintiff was given further assurance that the Notes woxﬂd be repaid,

2000 Im addmon to the foregomg, by virtue of the conversion feature of the Notcs {Note
ho}dérs were penmtted to convert debt to common stock equity at $3.50 per sharg) and the
glowing representations mgéﬁng' profitability, plaintiffs were further ensured of repayment of
&ek inthmeﬂ monies together with ﬁubstantiai profits thereon. In this regard, defendants,

either directly or indirectly, represented 1o plaintiff that it would secure NASDAQ (a higher

. echelon stock market than the Bulletin Board) within one year and that, as a result, DAY’s chares

would be highly liguid and, marefore, casily sold. More meomtly, based upon the mfonnatxon
disseminated by defendants, the DAYs stock was projected to be trading at $6 per share mthm

“one { !} year and $17 per share within three {3) years. As pcsult of the foregoing, investment in

the Notes ‘Was touted as a “can't lose” pmposmon

" 21.  Based upon defendams’ representations as set forth above and othczwlse, plmnlxﬁf
determined to invest in the Notes, In this regurd, in or about late October smd early December,

1996, plaintiff purchased a total of 11 units for 3 total purchase cost of $203,500.

" The Cover-up.

22. - After the units wers sold, the acquisition of Geneéis was consummated. By virtue
of the foregoing, the owners of Genesis (including defendants Means, the Luckys and Asbury)
were baid $12 million cash, $3 million in the form of a camy back note, and approximately

1,000,000 shares 6f DAT comumon stock.
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23, Shmﬁy aﬁe@p}amﬁﬁ’ purchased the Notes, defendants vco:'ninued o sout-the
pmﬁtabﬂxty of its CGenesis suha:dzary For cxa;np‘le in & December, 1996 ;;mss relcase,
defendants claimed that Genesis was “highly profitable” and that, by virtue of the e o |
Mer financing would be necessary for 1ts other ssbsiéiariw; Inn addition, the company claibmed
to &ve an additional 11 hospita(l'aycomnﬁ:ted‘ for ﬁmgemeni services in 1997 After the |
December, 1996 press release fﬁfb{enced ghove {whicﬁ inﬁ}r;uation induced pleintiffs additional
investment), all DAI press reieasae referring to faturs profitabitity or other matters incorporated & (
dmciazmer stgting, in effect, that there existed various risks which made achievement of such
fiture matters uncertain, - - o

24, On or about January 15, 2000, the company refused or otherwise failed to make

the semi-annual interest payment. Asa resuft, éince that time, a condition of default has existed

* and the full amount Qf Ms dﬁbt i plamuff is now dne and owing and demand therofor is

hmeby madc.

" The Pmpo,sad Merger,

25 - As part of the. Nate mdennn‘e, defendant nAI is wqmmd 0 secure from any entity |

0T pEIson that is to acqwe “all or substantially ali" of thc company 8 assets a supplemenml

indenture that in essence, obhgates the acqmnng enmy or person, o asgume responslbzhty for
mpayment of t.he Notes,

1t

E Althaugh pot i umtedmto the Memorandurs, mtbmmﬂon regerding thc $1 additional hospitals and
fhe fiact that firszoring. coulg new be mtemnily generated was communnicsted 1o plaintiff prios to its December Note
z:un:hm and, in facg such mformanen W mstmmenmi n i dacis:en to Invest additional fung,

) Z“-

10
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26. I or about August, éOOO. bAI entered into négoﬁations to‘meige its business into

_another entity. -As part of such mérger, the merged entity has proposed to convert plaintiffs

N{ot::s into common stock of the surviving entity. DAI and the (pmposed) merged entity refuse
to acknowledge mponanbxhty ﬁnr the debt whxch the Notes represan a8 part of the financial
statements of the new entity. In any event, because of the limited opermcns of the merging
entity, it appears that repayment of the debt, even if recognized, would be dubious at best,
F‘h‘st'Clalm for Rellef
{Breach of Contmct—»ﬁAl)
’ 2'}; . ?iamttff repeats and vealleges pstagmphs 1 ti:roxxgh 26 hereof as 1f “fully set forth
hereinagain.
28 The Motes at issue herein wnmmte a contract for the payment of money by and

between plantiff and de:fendam DAL In copnection with the aforesaid cmtrast, defendant DAY

was and is- obhgated to pay plaintiff Iﬂ% méewst pEr ABORM ot it outstanding pnnclpal and to |-

mmm to plamut'f such pnncspai on or before Sepwmha 15, 2006 DAI has failed or otherwise

zefnsed to muake the interest payments rcqmmi and such failwe,or refusal constitutes a breach of
‘ contmct whereby plaintiff is entitied to dcm&nd, and plaintiff hereby so demands, repayment of

the entire principal now oufstanding fogether with interest therean ut the rate of 10% per anmum

from the date of defauit until paidin full.

11

————

v
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- making or cansmg o be made nntmc. statements of matenal fact or omxttmg to state matenal-

i4
15
16
17
18
19
20
2
22
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26

29. By virtue of &cfendmt DAI’s bmach of contcact as set forth above, pjmnhif is

aﬁdmonally entitled w an award of its reasonﬂhly mmmed attorney’ ¢ %es pursuam ro ARS. §

_ 12-341*01.

Seeond Clalm for Rslief
, _ (Secnriﬂes Fraud-all defendants)
30.  Plaintif{ mpeats and rea,llegm patagraphs 1 through 29 hereof as if fully set forth
hereinagain. o ' - ' ‘

N l’he Notek ot‘femd for sale and sold by DAI to plamtxﬁf constxtu!;e securities thhm :

‘the meamng of A.R.S § 44-1801(A}23). All of the defendants participated, either darectly or |

indmctly, in the offors and sales of securities to-plaintiffs at 1ssue,here by, among other things,

* facts, in b,ght of ﬁw czrcmnsmwea nndet whzch they were made ‘pot mxsieadmg For examPle,

:iefmdants misrepmented' that Gt:nesxs was mghly proﬁtahle and, asa result, inveshment in the
Notcs was not risky es would otherwise be t}xe case with a development stage company that, by
thuo of thc protective clauses incorporated into the Notes offering, plaintiffs would be pra tected
agams& ioss, that, although d:soiosed as & risk factor (Fe. inability to abtam subseqnmt

ﬁnmng), Gmw pmﬁtabmty ingured ihat ﬁnancmg needs Wouid be genezated mtemaﬂy In

"addition, while makmg affimative statements regardmg pmﬁtabmty, defendanis onvitted or

Mwuze failed to dzsclase mment m:fqrmazmn respectmg Genesia® actual resu&ts of spm’uons

and ﬁxmnmai condxtim

12
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32, The foregoing misrepresentations and omissions of material fact’ consutute

secunuw ﬁ-aud within the meaning of ARS § 44-1991(AX2) and by . wrtue of the sama,

plmnhffs are exditled to rescmd their purchase of Notes and they hereby tender the same pursuant

to A RS. § 44~2001 In addmcn, plamtxffs are ﬁmher ent!ﬂed to an award of mterest on all
amounts invested together w1th its taxable court costs and rcasonably attome;y s fees |
' Third C]ann for Relief
(Daelaratory Reheﬁ-»l)xu)

"33, Plaintiff ropeats and’ realleg&c paragraphs 1 through 32 hereof as if fully set forth

hereinagain.

34. The Notes and trust 'iﬁ(ientut'e 'themunﬂ;sr purchased by pléinﬁffs constitute,

' cox'ltracls' In connection with such co;:\micts defendant DAl is obligated to take certain meastires

to pmtect Note hnldexs, including plaintiff, by secunng 2 eupp)ementa} mdentm-e whereunder any
ennty or person acqmrmg all or subgtantially atl of defendants assets rust assume wsponmbﬂtty

for the dabt reprosented by the Notes By virtue of a proposed merger whereunder Note holders,

'xm:[udmg plamtsff are to be offered only oquxty parncxpatmn and not recogmuon of the

outstandmg debt defendant DAI has or is about to bmch the terms cf the Note-and frust

. mdentme thereunder.

’I11e pmtecuons set forth abcve Fi ) mvolvc an xmport legal nght, status and

_re]anons among the partws and they are: ﬂmrefore subject to declaratory ad]udlcanon

Speoxﬁcaﬂy, plamtxff ig entitle 0 a deolaratoly Jndgment stating its rights vis 4 vis contifuance

‘and a creditor to any entity acquiring defendants’ assefs,

13




N8 e B W B W B e

P ERBEERBESE S S G R0 N RS

38
"

. - . I

Iv."  DEMAND FOR RELIEF | |
WHEREFORE, Plaintiff demands judgsment in its fsvor and against the defendants.as sct
forth herein as follows: . | ' | |
L For‘aﬁ of plaintiﬁ‘s’ ‘déniages proximately caused by ox iﬁcuried a8 a result of
| ; defendants acts ag alleged herem axxd in an amonnt to be proven at trial in this matter
but i 1o event less than $203,500; ‘
2. Far ail pre—jnégmeni anﬁ post- ﬁuigment interest at the legal mte on all amo:mts
'awa:tigsd bemm, _ .
3 "F‘or‘aa of plainifls’ costs and attomeys’ foes incurred herein;
4, For declamtery jmigmer;t conﬁnm:xg p!amtiff’s rights undet ﬂw Note and trust

mdenma agreement.

5. For such’ other andfor frther relief as the court dwms just and pmper in the |.

circumstances.

DATED this 5 day of April, 2001
' JOHN R. AUGUSTINE, IR, PC -

1 Citadel, Snited00
2727 North Third STFeet
Phoenix, Arizona 85004-1106

Attorney for Plaintiff :

DA ,.\Wumﬁwh’\?&(}mwm
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