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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR TRE COUNTY OF MARICOPA

MICHAEL K. JEANES

Lf. Clerk of the Superior Court

sf JohnR. Augustine, Jr. G4013743) ' hescription Gty fect
John R.-Augustine, Jr., P.C. wommee TAO ORL ee

4) The Citadel, Suite 300 CIVIL HEN CPLA i 150.0)
2727 North Third Street weet ;

44 Phoenix, Arizona 85004-1106 TA Racatotit GQOUS9R RR? TO
5 602/650-1515 ;

é Attorney for Plaintifts

Ff

8

> WESTMINSTER AGENCIES, LTD. ) No. CV__CY2001 ~005996
105 an Isleof Man corporation, )

. } COMPLAINT
a Plaintiff, - ) |

42 , ) (Breach of Contract, Securities Fraud,
“WS. } Declaratory Relief)

33 )

14 DYNAMIC ASSOCIATES, INC. a }

. Nevada corporation; JAIN WALLACE )
, yg and JOHN DOB WALLACE, husband j

. and wife, HERB CAPOZZI and JANE }
16] DOER-CAPOZZI, husband and wife; )

1" LOGAN ANDERSON and JANE DOE }
ANDERSON, husband and wife; W. A. }

gg) LUCKY, Uland VICKIETALLEY =)»

‘ LUCKY, husberid and wife; .T. So

191 SIMMONS and JANB DOE SIMMONS, d-
90 husband and wife; R: MICHAEL ASBURY )

20] ond JANE DOF ASBURY, husband and)

oj | wife; WILLIAM. MEANS and JANE)

DOE MEANS, husband and wife; HARRY }

22) MOWLEand JANE DOE MOLL, husband )}

gad wife, JOHN end JANE DORS I - x5 }

23} XYZ CORPORATIONS I-X; and ABC)
oq) PARTNERSHIPSI-X, 9

2s Defendants. )

26 )
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> was at all times material hereto, a

and & Director of defendant DAL In the foregoing capacitios, Wallace

as follows: |

mafter “Westminster”) is a Isle of Mani.

corporation duly authorizedto andconduc ting business iin the United Kinpdom and elsewhere.

2. Defendant Dynamic Associates, Inc. Chereinafter mA)isa Nevada corporation,

which isedquarters ad primary business operations are, and were at ‘all times niaterial hereto,

locatedin Maricopa County, Arizona. DAI was organizedin or about, hy, 1989 as 8 “plank

check” enterprise without any specified business By 1995, through & series of mergers and/or

acquisitions, DAI had become a publicly traded holding company (National Quotation Bureau’ g |

Bulletin Board—the lowest echelon electronic securities market) engag

iriess, Prior to 1995, DAI had little or:not substantive operations. During 1995,management busi

_ the company comimenced limited operations in the business of medical microwave technology

_ sequisition. In or about Septeraber, 1996, Dal offered for sale and sold the securities that thn

the basis for the herein cause of action. All of the acts of DAI as alleged herein ovcured within

3.

County, Arizona .

te sponsible for the securities offering which fonns the basis for the herein cause of action. ‘Alleof
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‘Capozzi was, at all tunes materia

| believe and WAS af all timés mat ei

“

Wallace is, on informationand belief, Wallace’s husband. All of the acts of Wallace es alleged

herein were, alse on information and belief, undertaken on behalf of her marital community with

John Doe Wallace. When John Doe Wallace's true identity is revealed, plaintiff will seek leave

of court to arnend its complaint to reflect the same,

4, Defendant Herb Capozzi (hereinafter “Capozz i*) iig, on information and belief and

was at all times material hereto, aCanadiancitizen doingbusinessin Maricopa County, Arizona.

Capozzi was directly or indirectly responsible for the securities offering whicki forms the basis

for the herein cause of action. All ofthe acts of Capomi as aliged herein ocourred within or from

: Arizona, Jane Doe Capozzi is, on information and belief, Capozzi’s wife. All of the acts of

aken on“pehalf of his |

matital comnnanity with June Doe Capozzi. When Jane Doe Capaza!’ § true. ey is revealed,

plaintiwwill seek leave of court to amend its complaintto reflect the same.

!er “Anderson?a) ig, on information and

ereto, a New Zealind citizen:

and 2 Direct of defendant DAL. in the foregoing capacities, ianderson was directly or indixectly

responsible for the securities offering which forins the basis for the herein cause of action, All of

the acts of Anderson ag alleged. herein occurred within or fron Arizona, Defendant Jane Doe

‘Anderson iis, on information and belief, Anderson’ s.wife. All of the acts of Andérson as alleged

aa] hereto, a director of defe ndant DAL In the foregoing capacity,

id ing and doing business

in ‘Maricopa Co nty, Arizona. Anderson.Wass at:all Hines. material hereto, Secretary, Treasut .
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herein were, also on information and belief, undertaken on behalfof his marital community with

Jane Doe Anderson. When Jane Doe Anderson’s tme identity is revealed, plaintiff will seek

leave of court to amend its complaint to reflect the same.

6, ‘Defendants W. A. Talley and Vickie Talley Lucky (hereinafter “the Luclcys") are

husband aid wifs, On information and belief, the Luckys are United States citizens residing and

‘doing businessin Louisiana and elsewhere, including Arizona. The Luckys were, at.all times

material hereto, officers and directors of Genisis, a subsidiary of defendant DAI. In the

_ foregoing capacities, the Luckys were directly or indirectly responsible for the securities offering

which forms the basis for the herein cause of action. All of the Luckys’ acts as alleged herein

‘ occured within or from Arizona. Each of the’ toy ‘acts: were undertaken on behalf of

themselves and one another.

> is, on information and belief

and was at all, times material hereto, 4 United States citizen residing and doing ‘business in

Maricopa County, Arizona. Siinmons was, at all times material hereto, Vice Presidett- of

: “hich forms the basis for the herein cause of action. All of,
Asizona. Defendant Jane Doe

| Simmons is, on information and belief, Simmons’ wife. All of the acts of Simmmons were, also
deriaken on behalf of his marital community with Jane Doe
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" Vice President msdof

. belies, undertak

and was at all times material herein, a United States citizen residing and doing business in

8. Defendant R. Michael Ash

Maricopa County, Arizona. Asbury was, at all times material

defendant DAL In the foregoing capacity, Agoury was directly or indirecily FEST

securities offering which forms the basis for the herein cause of action. All of the acts of Asbury

as alleged herein occurred withinor from Arizona. Defendant Jane Doe Asbery is, on

information and belief, Asbuty’s wife, All of the acts of Asbury were, also on information and.

se)shat of his marital community with Jane Doe Asbury,. When Jane Doebelief, undertaken ont

Asbary 3 tue Healy 18 revealed plaintiff will seek leave of court to amend its ‘complaint to

reflect the same,

9. ° Defendant William H, Means (hereinafter “Means”) is, on information and belief

and was at all times material hereto,a United States citizen residing end doing businessin

including ‘Arizona, Mearis was, at all times mater

endant DAL in the foregomig capacity Means was directly or indirectly

Defendant: Jane Doe. Means is, onthe acts of Means acetirered within or from Ariz ons

information and belief, Means wife: Alt of ihe acts of Means were, also on information and |

om on behalf of his marital commun

Means? tras identity is revealed, plaintiff will seek leave of court to amend its complaint to

reflect the same.

er “Ashburyis, on information and betief

hereto, Chief Financial Officer of j-

jal hereto, Executive ;

ofaction. Allof

ty with Jane Doe Means. When. Jane Doe
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herewagain.

. ‘The Offering.

10. Defendant Harry Moll (hereinafter “Moll”) is, on information and belief and was

at all times material hereto, a Canadian citizen residing and doing business in British Columbia |

Canada and elsewhere, including Arizona. Although not formally an officer or director of

defendant DAI, Moll exercised considerable influence and control over the activities of the

company. As such, Moll was directly or indireotly responsible for the securities offering which

forms the basis for the herein cause of action. All of the acts of Moll aa alleged herein occurred

within or from Arizona. Defendant Jane Doe Mollis, on information and belief, Moll’s wife.

All of the acts of Moll were, also on information and belief, undertaken on behalf of his marital

comamunity with Jane Dos Moll. When Jane Doe Moll’s true identityis revealed, plaintife will

seek leave of court to amend its coniplaint to reflect the same.

ll. . Defendants John and Jane Does I - X, XYZ Corporations I - XK, and ABC.

Partnerships I - X are fictitiously named individuals and/or entities whose/which true identities |

and involverient in the acfivitles complained of herein are presently unknown. When. these |

fictitiously named defendants’ true identities and/or involvement herein is/are revealed, plaintiff

will seek leave of court to amend its complaint to reflect the same. Oo

- 12. By \virtue of the foregoing and otherwise, this court has jurisdiction over the

fatter and the parties hereto ‘and venue herein jis proper.

3. Plaintiff repens ‘and realleges paragraphs i through 12 hereof aas if fally set forth



lant DAI entered into a “final” Acquisition

ment to purchase 10% of the issued and outstaAgre nding carmmion stock of Genesis Health

Management Corporation (“Genssis”)' for $15,000,000 ($12,000,000 cash and a $3,000,000

canry back« Promissory Note) and 3,000,000 shares of DAIcommon stock {valued at $3. 33 for

purposes of the acquisition). In order to finance the foregoing, DAL, through its. Board of

Directors andin coordination with the Board of Directors of | Genesis, authorized the sale of

d Notes” (the “Notes”)2t,000 units of securities in the form of “10% Convertible Subordinate

15. The Notes were not registered for sale with the United States Securities and

Exchange Commission (the “SEC") but were instead sold (purportedly) in reliance upon an

- exemption fram the registration requirements set forth in the Securities Act of 1933 {he

“Securities Act” or the “33 Act”). The part

ed to as “Regulation 3”

~ 16, Tn connection with the offer and sale of the Notes referren cod3 herein above, DAL, 1
with the active assistance ‘of Genesis and ite Officers and E

. private offering memorandutn (the “Metmorandum”) dated September 16, 1996 Acconding to
7 the Memorandure approximately 78% of the proceeds tobe raised (total funds to be raised818.55

. million) or $14.5 million was te be usedin connection withthe acquisition of Genesis. .

/ ‘hospital management,

2 Bach of the 1,000 unite were offered at $12,500 with interest payable sextant on January 14 end July
15 with the principal due on or before September 15, 2006.
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17. According to DAI press releases and other information disseminated by or at the

direction of the company, Genesis, and their respective officers and directors (the Individual

defendants hereto), at or leading up to the date of the Note offering complained of herein,

Genesis was touted as a highly profitable enterprise that would add substantially to DAI’s

financial status. Indeed, according to information which the company disseminatedor caused to

be disseminated in or about August, 1996, Genesis claimed to have 22 hospitals under contract

with double digit growth expected in the coming year. Specifically, according to a DAI press

release dated August 14, 2001, by virtue of the proposed acquiaition of Genesis, pre-tax profits

were projected to by“over $10 million.”

18, In actuality, Genesis’ profitability and growth projects were either grossly over

stated or completely misrepresented aliogether. Alternatively, the representations regardin

profitability and growth were not supported in fact. Further, notwithstanding repeated referetices

to the profitability of Genesis, the Memorandum contains no financial statements or other

. specific information to. support the company’s assertions respecting the same. As a result,

plaintiff wWas required to simply take defendants’ word that the company was indeed profitable

| aud that. such profitabi lity would positively impact DAL

19, ‘By virtue of defendants’ glowing representations respecting Genesis’ profitability, oe

and notwithstanding general disclaimersin the Memorandum to the contrary, plaintif? was led to

‘believe that investment in the Notes represented an extremely safe and secure vehicle in which to

place its funds In addition, according (0 the Memorandum itsel€, although investors were

considered “unsecured, ” in the event of any merger or consolidation (see “The Proposed
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Merger” below), any acquiting corporation or individual would be required to execute a -

supplemental trust indenture for the benofit of the Note holders. As a result of the foregoing, |

plaintiff was given further assurance that the Notes would be repaid.

20. In addition to te foregoing, by virtue of theconversion feature of the Notes5 (Note

holders were permitted to convert debt to common stock equity at $3.50 per share) and the

glowing representations roparding profitability, plaintiffs were further ensured of repayment of

their investment monies together with substantial profits thereon. In this regard, defendants, |

either directly or indirectly, represented to plaintiff that it would secure NASDAQ (a higher

}- echelon stock market than the Bulletin Board) within one year and that,as a result, DAI’s shares

would be highly liquid and, therefore, easily sold. More importantly, based upon the information

disseminated by defendants, the DAI’s stock was projected to be trading at $6 per share within

‘one (D year and $17 per share within three (3) years. Ag result ofthe foregoing, investment in

the Notea WaK touted as a “can’t lose” proposition. -

“21. Based upon defendants’ representations as set forth above and otherwise, plaintiff

determined to invest in the Notes, tn this regard,iin or about late October and early December,

1996, plaintiff purchased a total of 11 units for a total purchase cost of $203,500, _

| ‘The Cover-up.

22. ° After the units were sold, the acquisition of Genesis was consummated, By virtue

of the foregoing, the owners of Genesis (including defendants Means, the Luckys and Asbury)

were paid $12 saiflion cash, $3 million in the form of a cay back note, and epproxiinately

4 ,000,000 shares of DAI common stock,
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"and the fail amount of DALI

23,” Shortly afier ‘plaintiff purchased the Notes, defendants continued to toutthe

profitability of its Genesis subsidiary. For example in a December, 1996 press release,

5 was “highly profitable” and that, by virtue of the same; no

further financing would be necessary for its other subsidiaries. In addition, the company claimed |

to have an additional tf hospitals comunitted for management services in 1997. After the

enced above (which information induced plaintiffs additionalDecember, 1996 press release refer

ing to fature profitability ot other matters incorporated a |

cd various risks which made achievement of such

2000, the company refused or otherwise failed to make24, On or about January 15,

it has existedthe semi-annual interest payment, As a result, éince that time, a condition of defau

's debt to plaintiff is now due and owing and demand therefor is

hereby made,

"The Proposed Merger.

25. As part of tie Note indenturé, defendant DAT is required 10 secure from any entity |

or person that iis to acquire “all or substantially al” of the company” 8 assets a supplemental

indenture that, in essence, cnligaes the sequiring entity or person to assume responsibility for

repayment of the Notes.’

fith.

3 Althogh pot randuny, information regerding the tt additional hospitals and
the fart that financing ‘coul age be intémally gencrated was commnnicated to plaintiff prior to tts December Note
purchase and, in fact such information wasa insiramaettal in its deciston 0 invest additional funs.

aw

10



26. In or about August, 2000, DAI entered into negotiations to merge its business into

another entity. -As part of such merger, the merged entity has proposed to convert plaintiff's

Notes into common stock of the surviving entity, DAI and the (proposed) merged entity refuse

to acknowledge : sponsibility for the debt which the Notes represent as part of the financial

statements of the new entity. In any event, because of the limited operations of the merging

mized, would be dubious at best,

First Clatma for Relief

"(Breach of Contract—DAD

phs 1 through 26 hereof as if fully set forth

28. The Notes at issue herein constitute a contract for the payment of money by and

refused to make the

| contract whereby plaintiff is entitled to demand, and plaintiff hereby so demands, repayment of

the entire principal now outstanding together with interest thereon at the rate of 10% per annum

from the date of defanit until paid in full.

ii

d to pay plaintiff[0% iuterest per annura on alf outatanding principal and to | -

payments required and such failure.or refusal constitutes a breach of
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additionally entitled to an award of its reasons

12-341.01.

indirectly, iin the offers and sales of seouritios to-plaintiffs atissu. here by, among other things,

p
o
d

h
o
d

"ed om ian. oe os

29. By virtue of defendant DAI’s breach of contract as sct forth above, plaintiff is

bly incurred attomey’s fees pursuant to ARS. §

Second Cala for Relief

. Socurties Fraud-all defendants)

30. Plaintiff repeats and realleges paragraphs 1 through 29 hereof as.if fully set forth

hereinagain,

. BL The Notes offered for sale and sold by DAI to plaintiff oconstitute securities within

under’ vihich they were ‘made, ‘not misleading. For example,

defendants misrepreseated + that ¢Genesis was highly profitable and, as 2result, investment in the

srwise be the case with a development stage company; that, by

ta

‘the meaning of ARS. § 44-1801(A)(23). All of the defendants participated, either directly or |

aterialft or omitting to state material |
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32. The foregoing misrepresentations and omissions of material fact’ constitute

securities fraud within the meaning of ARS. § 44-1991(A}(2) and,by virtue of the same,

plaintifis are entitled to rescind their purchase of Notes and they hereby tender the same pursuant

fo ARS. § 44-2001. Jn addition, plaintiffs are forther entitled to an award ofinterest on all

amounts invested topether with ite taxable court coats and rcasonably attorney's fees. i

| Third Claim for Relief |

"Declaratory Relieé-DAD

. 33. Plaintiff repeats end reales parerap 1 through 32 hereof as if fully’ set forth

hereinagaiz.

34. The Notes and trust ‘indenture thereunder purchased by plaintiffs constitute

. contracts, In connection with such contracts, defendant DAIis obli gated to take certain measures

to protect Note holder, including plaintiff, by securing a supplemental indenture whereunder any

entity or person acquiring all or substantially all of defendants assets must assume respoisibility

for the debt represented by the Notes. By virtue of a proposed merger whereunder Note holders,

‘including plainttf, are to be offered only oquity participation and not recognition of the

outstanding debt, defendant DAI has or ie about to breach the terms of the Note-and trust

indenture thereunder.

The protections set forth above BO. involve an import legal right, status and

“relations |among the parties, and they. are: therefore subject to declaratory adjudication,

Spevificaly, pineig entitle to a declaratory jadgenent stating its rights vis @ vis continuance

ind a creditor to any entity.acquiring defendants’ assets,

WG.
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WHEREFORE, Plaintiff demands judgment in its favor and against the defendants.as set

- forth herein as follows:

1 For all off plaintifia’ damages proximatelyc

lanis acts a8 alleged herein and iin an anount to be proven at trialin this meatier

butinno event less than $203, 500;

2, For all prejudgment aud post-judgment interest at the legal rate on all amounis

3. feat costs and attorneys’ fees incurred herein,
4, For declaratory judgment confirming plaintiff's rights under the Note and trust

indoture agreement.

5. For such’ other and/or further relief as the courtdeems’ Just and proper ‘in the |.

DATED this 5”: day of April, 2001

JOHNR. AUGUSTINE, IR, PC |

Phoenix, fines 85004-1108.
Attomeyfor Plaintiff —

Ds... AWeatanittatePiComplaiat

14

d by: ox incurred ag a result of |


