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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

MARK E. PHILLIPS,
Plaintiff,
V.

THE EXECUTOR OF THE ESTATE OF
ROBERT MORRIS ARNOLD, JANE DOE
ARNOLD, wife of the late Robert M. Arnold
and their marital community composed
thereof;

JULIA DE HAAN,

JEFFREY ALAN SMYTH,

JUANITA MARY JARDINE, aka JAN
MARY WALLACE, aka SARAH BLAIR, aka
JOAN REARDON, aka JARDINE MARY
WALLACE, AND aka ROB L. SCRUGGS;
CHRISTOPHER ERIC LUNDVALL, and
DOES 1-25,

Defendants.

Case Number:

COMPLAINT

1. Computer Fraud and Abuse Act (18
U.S.C. §1030 et seq.);

Breach of Contract;

Tortious Interference with Contract;
Fraud;

Conspiracy;

Trespass to Chattels; and
Conversion;

Indemnity.

NS @ N

JURY DEMAND
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Plaintiff Mark E. Phillips files this complaint for damages against Robert Morris
Arnold and Jane Doe Arnold, Julia De Haan, Jetfery Alan Smyth, Juanita Mary Jardine
aka Jan Mary Wallace and Christopher Eric Lundall, and Does 1-25 (collectively

“defendants”), and upon information and belief alleges as follows:

INTRODUCTION

This case arises out of a series of investments by Robert M. Arnold in companies
owned and operated by plaintiff Mark E. Phillips; namely MOD Systems, Inc.
(hereinafter “MOD”) and Banana, Inc. (hereinafter “Banana”). Mr. Phillips had
developed highly sensitive and confidential technology applications used in interstate
commerce, including low-level cryptography for the music and entertainment
industries, as well as for the mobile payment industry. After the investment of Mr.
Arnold, Mr. Phillips was able to further refine the technology licensed to MOD to the
point that Toshiba Corporation, NCR, Inc., and Deluxe Entertainment, Inc. agreed to
invest an additional $35 million in MOD. At about the same time, Banana had executed
a development deal in the country of Bolivia that would license its technology to allow
cell phone customers to make payments using their cell phones, a tremendous potential
market where “point of payment” infrastructure was terribly underdeveloped.
Defendant Jan Wallace is an accomplished con artist and fraud who has specialized in
“advising” start-up companies and then uses her inside information to trump up
charges against the company officers so she can assume control. Defendants Jetf Smyth
and Julia De Haan are the lawyer and accountant, respectively, of Mr. Arnold. Mr.
Arnold recently passed away, so plaintiff names his successor in interest, the Executor
of the Estate of Robert M. Arnold as a defendant. All the detendants were motivated

variously by personal greed, ego, an attorney’s desire to gain an unfair negotiating
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advantage for his client in a takeover attempt, and fraud. Defendants schemed and
caused to be filed an unfounded and unsupported “Derivative Claim” against plaintiff
and his companies in an attempt to enrich themselves of the MOD Series A investment.
Defendants also conspired to illegally access plaintift’'s personal computers and
accounts, stole confidential personal information, interfered with plaintift’s access to his
own computers and data, converted the information in the computers to their own uses,
and used the stolen information and data to cause plaintiff harm, violating multiple
state and federal laws. This Complaint seeks to recompense plaintiff for all of the

damages suffered as a result of defendants” actions.

THE PARTIES

1 Plaintiff Mark E. Phillips is an individual and a resident of King County,
State of Washington. He is the founder and at various times was the majority
shareholder of MOD and Banana, businesses organized under the laws of the State of
Washington with their principal places of business in King County, State of
Washington. He is the sole shareholder of A Dot Corporation.

2. A Dot Corporation is a private corporation organized under the laws of
the state of Washington with its principal place of business in King County,
Washington. A Dot was Mr. Phillips” “technology incubator,” where he would develop
technology, write code and manufacture hardware to be used in future business
projects.

3. Defendant Executor of the Estate of Robert Morris Arnold is an individual
and a resident of King County, State of Washington, and is the successor in interest to
Robert M. Arnold, including legal responsible for any claims made against the Estate of

Robert M. Arnold. Mr. Arnold was a well-known “angel investor” in the Seattle,
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Washington area. It is believed that Mr. Arnold had invested more than $55 million in
approximately 100 start-up companies in the Seattle area, and was an investor in two of
plaintiff’s corporations; MOD and Banana.

4. Defendant Jane Doe Arnold is the wife of defendant Mr. Arnold and the
owner of that portion of Mr. Arnold’s community estate as identified under the laws of
the State of Washington.

5. Defendant Julia De Haan is a resident of King County, State of
Washington, and a licensed accountant practicing in the Seattle area. Ms. De Haan is an
advisor to Mr. Arnold and at various times herein held a power of attorney on Mr.
Arnold’s behalf. It is believed that Ms. De Haan was defendant Mr. Armold’s primary
adviser and manager of the “start-up” investment portfolio.

6. Defendant Jetfrey Alan Smyth is a resident of King County, State of
Washington, and a licensed attorney practicing in the Seattle area. Mr. Smyth is legal
counsel for Mr. Arnold and the attorney who filed the “derivative claims” against
plaintiff and his companies.

7. Defendant Jan Wallace, aka Jan Jardine (and other various pseudo-names)
is a citizen of Canada who resided in Scottsdale, State of Arizona, at the time of the
conduct alleged herein. Tt is believed that Ms. Wallace had interests in various
businesses in the United States and abroad at the time, even though she had entered the
country under a “visitor” visa and was legally barred from working. 1t is further
believed that Ms. Wallace has returned to live in Canada.

8. Defendant Christopher Eric Lundvall was a resident of King County, State
of Washington, at the time of the conduct alleged herein. Mr. Lundvall was a former
employee of plaintiff Mr. Phillips and A Dot. Itis believed that Mr. Lundvall currently

lives in the former Soviet republic, Kazakhstan.
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9, Doe defendants 1 thru 25 are individuals who acted in concert with the
named defendants in their illegal and tortious conduct, and whose identities or conduct
are unknown to plaintiff at this time. When such identity or conduct is discovered,

plaintiff will seek leave of court to amend the complaint.

JURISDICTION AND VENUE

10.  This Court has subject matter jurisdiction pursuant to 28 U.S.C. §1331.

11.  This Court has supplemental jurisdiction over the state law claims
pursuant to 28 U.S.C. §1367, as they form part of the same case or controversy as the
federal Computer Fraud and Abuse Act claim.

12.  This court has diversity jurisdiction over the state law claims against Ms.
Wallace pursuant to 28 U.S.C. §1332(a)(3), as Mr. Phillips and Ms. Wallace are residents
of different states, and the amount in controversy exceeds $75,000.

13.  This court has diversity jurisdiction over the state law claims against Mr.
Lundvall pursuant to 28 U.S.C. § 1332(a)(3), as Mr. Phillips and Mr. Lundvall are
residents of different states, and the amount in controversy exceeds $75,000.

14.  This Court has personal jurisdiction over all defendants because each
defendant conducts business activities in this jurisdiction, voluntarily entered into
written contracts within this jurisdiction, and has caused harm to Mr. Phillips within
this jurisdiction.

15.  Venue is proper in this district pursuant to 28 U.S.C. §§ 1391(b) and (c)
because defendants have substantial contacts with and/or the majority of the pertinent
witnesses may be found in this district; many of the events giving rise to this lawsuit
have arisen and continue to occur in this district; and defendants have committed the

majority of their alleged tortious acts in this district.
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FACTUAL ALLEGATIONS
MOD and Banana Corporation

16.  Plaintiff Mark Phillips founded MOD in 2005 along with Anthony Bay.
Mr. Bay contributed $50,000 towards the new company with Mr. Phillips contributing
office space, statf, computer and other equipment, cash, and his personal credit to
support the new company in an amount estimated to be $3 million.

17.  Mr. Phillips also contributed a stream of income due and owing to A Dot
Corporation from work done on other, unrelated projects; which income supported
MOD after its formation. Over time, Mr. Phillips also set up a line of credit using his
personal credit that MOD could access, as well as loaned MOD more than $1 million
dollars.

18.  Plaintitf Mr. Phillips was the majority shareholder of MOD and its CEO as
well as its Chief Technology Officer up until his ouster from the company in 2009.

19. MOD was a technology company that licensed Mr. Phillips” intellectual
property in order to create an efficient system to deliver digital video content to
consumers via an SD card.

20.  Plaintift Mr. Phillips founded Banana in 2006. Mr. Phillips was its sole
shareholder and director until defendant Mr. Arnold’s investment in Banana in 2006.

21.  Banana was set up to hold certain of Mr. Phillips’ intellectual property
that was used to design a system to allow consumers to make purchases using their
cellular telephones. It was anticipated that this technology would be especially useful
in countries that lacked a comprehensive and extensive monetary infrastructure.

22.  Plaintitf Mr. Phillips founded A Dot Corporation in 2003. A Dot was set
up to develop certain computer technologies that would be used in products designed
for consumers. A Dot was Mr. Phillips “technology incubator” that allowed him to

develop different technologies that would have applications with computers and smart
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devices. For example, A Dot was hired by Microsoft to develop and write code for its
smart watches.

23.  As Mr. Phillips” intellectual property and technology increased, he
planned to set up different corporations that would license certain of his intellectual
property to develop and market certain, related products. This general plan for
technical development led to the formation of MOD and Banana; each designed to
license specific intellectual property to develop and market distinct products.

24, MOD, Banana and A Dot are parties to various inter-company and service
agreements that govern the sharing of resources, including staft and intellectual
property. These agreements do not permit any employee of one company to access the
computers of another company without specific authorization.

25.  The data encryption work performed by Mr. Phillips, A Dot, MOD, and
Banana for digital entertainment, digital technology, and financial transactions is so
sensitive that each company controlled access to its own computers and strictly limited
access to their computers. No defendant had permission, implicit, tacit, implied or
otherwise to access any of the computers at any of the companies of MOD, Banana, and

A Dot.

Mr. Arnold invests in MOD, Banana
26.  After a series of negotiations, defendant Mr. Arnold agreed to invest in
both MOD and Banana. On October 13, 2006, he signed a Subscription Agreement with|
MOD, a true and correct copy of which is attached hereto as Exhibit “A.” At the same
time, Mr. Arnold entered into a Subscription Agreement with Banana, a true and correct

copy of which is attached hereto as Exhibit “B.”
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27.  Both Subscription Agreements contained specific language regarding the
operations of the companies. Each contained a specific language about the all aspects of
the investment. For example, defendant Mr. Arnold accepted all responsibility for due
diligence prior to his investment in Section 1.6 “Investor Responsibility for Due
Diligence” at page 3. Mr. Arnold also agreed that he had been provided all documents
necessary in order to evaluate the investment, including all documents requested of
MOD and Banana in Section 3.1 “Availability of Information” at page 4.

28.  Additionally, Mr. Arnold was warned that MOD (and Banana) was a start
up company with no significant earning history or profitability. He was specifically
notified on page A-4 that “Our principal members and management will continue to
exert a substantial amount of control in the operation of our business.” Later in that
section, he agreed that “No investment in the company should be made unless the
investor is willing to entrust all aspects of our management and operations to Mark
Phillips and Anthony Bay.” There is little doubt that Mr. Arnold understood Mr.
Phillips had wide latitude to do whatever he thought necessary for the success of the
companies, including, but not limited to, the development of technology, the business
direction of the companies, and the expenditure of company assets.

29.  Mr. Arnold employed agents and employees to review the Subscription
Agreements in detail before entering into the agreements, including, but not limited to,
defendant Ms. De Haan and Cole Younger. Mr. Arnold voluntarily and knowingly
signed these agreements. In negotiating on behalf of Mr. Arnold, it is believed that all
actions taken by Ms. De Haan were within the course and scope of her agency
relationship with Mr. Arnold. By entering into the agreements, defendant Mr. Arnold
ratified the actions of his agent, Ms. De Haan, and the other agents who acted on his

behalf.
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A Dot’s Computers

30. A Dot purchased and owned dozens of computers, including servers that
are housed in the same server room as MOD’s servers. The names of some of A Dot’s
computers are DOTSERVER, DOTDEVSQL, DOTDEV, DOTSHARE, DOTMETAWAL,
DOTBUILD, as well as other computers with “DOT-designated” serial numbers,
purchase records, or asset tags. These computers comprise both physical machines as
well as “sub-computers” in the form of computer “real estate” located on large servers.

31. A Dot owned several portable “laptop” computers.

32. A Dot owned storage tapes and other storage devices, mainly housed in
the server room shared with MOD at MOD’s offices. These computers were separate
from Mr. Phillips” capital contribution to MOD at its inception.

33.  Inaddition to the physical computers that Mr. Phillips and A Dot owned,
they also licensed computer sottware for its exclusive use, including the accounting
program QuickBooks, Microsoft’s Developer Network development applications,
operating systems, and desktop productivity applications including Microsoft Outlook,
Microsoft Word, and Excel.

34.  All computers owned and operated by A Dot are connected to the Internet
and/or are used in interstate commerce.

35. A Dot’s computers are all password-protected, locally encrypted, server
encrypted or require server authentication to access. Plaintiff and former A Dot/MOD
employees had full access to A Dot’s passwords and data until March 2009, when the
passwords were changed without Mr. Phillips” or anyone from A Dot’s permission.

36.  During the time that Mr. Phillips was MOD’s CEO up until March 2009,
his assistants Rachel Huffman, Lauren Kronmiller and Josette Jenkins had Mr. Phillips’

permission to access the A Dot Computers for the sole purpose of accessing Mr.
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Phillips” calendar, contacts and emails located on the Phillips/A Dot server and/or its
computers. They had no permission to access Phillips/A Dot’s substantive data, work
product for clients, accounting records, or other business records.

37.  Inaddition to Mr. Phillips’s assistants, two junior level MOD information
technicians, Michael Striecher and Stephen Borges, had access to Phillips/A Dot’s
passwords for the sole purpose of being able to reboot and/or restore the computers in
the event of an emergency or as part of their routine, pre-approved maintenance. Atno
time did these two junior employees have permission to access any substantive data or

information belonging to A Dot or Mr. Phillips.

Wallace Steals Passwords and Invades A Dot’s Computers

38.  Ms. Wallace, who styles herself at times as a fundraiser for start-up
companies and at other times as the CEO of shell companies, managed and marketed
with her business associate, Nevada attorney Kyleen Cane, was introduced to Mr.
Phillips as someone who could help him raise additional funds to help MOD and his
other businesses expand.

39.  In 2007 and 2008, Ms. Wallace and Mr. Phillips spent a substantial amount
of time together, and, in addition to the business relationship that Ms. Wallace had with
MOD, A Dot, Banana and Mr. Phillips, a personal relationship developed between the
two. While Mr. Phillips was busy preparing for the Toshiba investment, Ms. Wallace
was using her business and personal relationship with Mr. Phillips to gain access to all
of Mr. Phillips” property in order to glean information about MOD, A Dot, Banana, and
the other companies and to illegally access the computers of MOD, A Dot, Banana, and

the other companies.
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40.  Atno time was Ms. Wallace given permission to access any of the data on
any of the computers for any of the companies by Mr. Phillips or any other person.

41.  Ttis believed that Ms. Wallace gained unauthorized access to the
computers of all the companies by copying down passwords she found or stole from
documents or computers, or by surreptitiously observing passwords being typed into
portable computers.

42.  Ms. Wallace also attempted to ingratiate herself with Mr. Phillips’
assistants and it is believed that some of the confidential and protected information she
obtained was gleaned either surreptitiously from them or by creating some ruse to get
the information. She is an experienced and accomplished con.

43. Starting in the spring of 2008, Ms. Wallace has boasted to various
individuals that she had gained access to all of A Dot’s computers and had used that
access on numerous occasions for her personal purposes, and that she has given the
information to others, including some defendants, most notably, defendant Mr. Smyth.

44.  The personal relationship between Ms. Wallace and Mr. Phillips ran hot
and cold. There were many occasions of warmth when expensive gifts and travel was
indulged, as well as many instances of anger and verbal abuse. Sometime in 2008, Ms.
Wallace became extremely angry with Mr. Phillips because he did not award her any
stock in MOD during a substantial Series A financing in which Toshiba Corporation,
NCR, Inc., and Deluxe Entertainment Services Group, Inc. invested $35 million. It is
believed that around this time, Ms. Wallace hacked into A Dot’s computers and stole
confidential information from them for the specific purpose of extracting an extorted
payment or shares in MOD from Mr. Phillips. Ms. Wallace also had the ability to
manipulate data on the computers, and it is believed that she did so on several

occasions.
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45.  Ms. Wallace, unable to extort money from Mr. Phillips, contacted
defendant Mr. Arnold, his attorney, defendant Mr. Smyth, and his accountant,
defendant Ms. De Haan, and offered them access to the information she had illegally
copied/obtained.

46.  While Ms. Wallace had possession of one A Dot computer, on or about
September 2008, she lied to Mr. Phillips and other A Dot employees, telling them that
the computer was “locked” and “not opened.” In truth, Ms. Wallace accessed the
computer without authorization using stolen passwords, and emailed confidential,
protected documents to her own email address and possibly others. Internet and
temporary file creation logs for the dates and times in question confirm that Wallace
breached the computers’ security and hacked into A Dot’s system. Other computer
records, including computer access logs, permission logs, RAID disk mirroring
monitoring records, file and power logs also verify access to A Dot’s computers by a
person without Mr. Phillips or A Dot’s approval.

47.  Mr. Phillips learned of or became aware of the conduct of Ms. Wallace, in
March of 2010 and caused to be filed a complaint on behalf of A Dot against the
offending parties which complaint was dismissed without prejudice after plaintiff was

taken into custody following his arrest.

Wallace Invades Mr. Phillips” Personal Computers and Accounts
48.  Without authorization from Mr. Phillips, Ms. Wallace accessed his
personal computers and personal accounts, including his G-mail account. It is believed
and alleged that she gained access to Mr. Phillips” passwords through the same,

surreptitious means as she accessed the passwords to the A Dot accounts. Mr. Phillips’
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personal accounts were similarly protected by passwords, but these passwords were
not shared nor given to any other person at MOD or any of the other companies.

49.  Between 2006 through 2009 defendant, Ms. Wallace would access Mr.
Phillips” personal information and then email the documents she found to her own
email account. It is believed that Ms. Wallace then erased the email that “sent” Mr.
Phillips” personal information to her own account to conceal her theft and access from
Mr. Phillips.

50. The information that Ms. Wallace accessed and stole was personal and, in
turn, confidential. For example, Ms. Wallace stole personal emails between plaintiff Mr.
Phillips and his mother and sister. More importantly, Ms. Wallace accessed Mr. Phillips
personal financial information, including statements from his money managers. The
stolen statement would be used against him by the defendants in seeking to force him
to settle their unfounded claims against him.

51.  Between the summer of 2008 through early 2010, defendant Mr. Lundvall
was an employee of plaintiff Mr. Phillips and A Dot. Mr. Lundvall enjoyed a close
relationship with Mr. Phillips and would often perform unique tasks on behalf of Mr.
Phillips for which he was paid. For example, Mr. Lundvall traveled to Ms. Wallace’s
house to set up her computers, configure her wireless, and ensure that Mr. Phillips/A
Dot computers were secure.

52.  After the personal relationship between Ms. Wallace and Mr. Phillips
ended in the summer of 2007, Mr. Lundvall was dispatched as Mr. Phillips” envoy to
recover Mr. Phillips” personal possessions from Ms. Wallace, including a 2007 Aston
Martin automobile.

53.  Itis believed that Mr. Lundvall, using his close relationship with Mr.

Phillips, surreptitiously gleaned passwords and other personal information from Mr.
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Phillips. It is further believed that Mr. Lundvall shared the passwords and personal
intformation that he stole from Mr. Phillips with defendant Ms. Wallace.

54.  In winter of 2009 and beginning of 2010, Mr. Lundvall changed loyalty
from Mr. Phillips to Ms. Wallace and in particular, to Ms. Wallace’s teenage daughter,
Chloe Jardine-Cutler. Either unbeknownst to Ms. Wallace, or at her urging, Mr.
Lundvall entered into a consensual, sexual relationship with Ms. Wallace’s underage,
teenage daughter. This fact became important after it was later discovered, in early
2010, that Mr. Lundvall and Ms. Wallace conspired to set up a “rape for hire” scheme
against Mr. Phillips.

55.  On three separate occasions between March and April 2010, Ms. Wallace
made a report to Phoenix and Seattle law enforcement agency that Mr. Phillips had
“hired” Mr. Lundvall to “rape” her daughter, Chloe, and that Mr. Phillips would then
pay Mr. Lundvall upon the completion of the “rape.” Defendant Ms. Wallace first
attempted to use this “rape for hire” conspiracy to extort money from Mr. Phillips, and,
when that proved unsuccessful, as proof to law enforcement of Mr. Phillips” criminal
conduct.

56. At the time that detendant Ms. Wallace made the allegations against Mr.
Phillips, she knew or should have known that those allegations were false. The
Assistant United States Attorney who prosecuted Mr. Phillips was forced to
acknowledge the existence of the “Wallace/Lundvall Rape For Hire Conspiracy” during
a custody hearing. A true and correct copy of that hearing is attached hereto as Exhibit

57.  Mr. Phillips did not learn of Ms. Wallace’s unauthorized access to his
personal accounts and computers and the theft of his personal information until

January 2013, when he was released from custody and able to review all the documents

Complaint— 14
PHILLIPS v. ARNOLD, et al. LAW OFFICE OF REED YURCHAK

40 Lake Bellevue Dr. #100
Bellevue, WA 98005
TELE: 425-941-6659; FAX: 425-654-1205




p—

o e N1 oy U ke W N

10

Case 2:13-cv-00444 Document 1 Filed 03/12/13 Page 15 of 45

from his criminal trial. Included in the hundreds of thousands of separate documents is
a report from the CART team of the FBI, which documents the unauthorized access of
Mr. Phillips” personal accounts and computers by Ms. Wallace, Mr. Lundvall and Mr.
Smyth. Discovery from the criminal case has also shown that Ms. Wallace shared the

stolen information directly with Mr. Arnold, Ms. De Haan and Mr. Smyth.

Wallace Gives Stolen Data to Cane and Smyth

58. Without authorization from Mr. Phillips/A Dot, Ms. Wallace showed data
she stole from Mr. Phillips and A Dot computers, including confidential banking and
accounting records belonging to Mr. Phillips/A Dot, to her long-time business associate,
Ms. Cane, an attorney, who Ms. Wallace herself had recommended and helped seat on
MOD's board of directors. Wallace also showed the data to Mr. Bay. She is believed to
have manipulated some of the data she stole before delivering it to others, including
defendants Mr. Smyth and Ms. De Haan.

59.  Ms. Wallace has boasted to third parties that she was able to “steal”
protected data from A Dot computers over a period of several months and that she gave
this stolen data to Mr. Smyth, who as Mr. Arnold’s attorney was frequently at odds
with MOD’s management over various issues, including the ownership of Mr. Phillips’
intellectual property and corporate control issues. Ms. Wallace was motivated to steal
and then use the stolen information and data from the plaintiff’ computers by sheer
greed and revenge. Ms. Wallace had already tried, on several occasions, to extort more
money from plaintiff; and, she was aware of the value of the Series A financing from
Toshiba, et al to Mr. Phillips and to MOD.

60.  Ms. Wallace was incensed at Mr. Phillips when he rejected any attempt to

grant stock and or options in MOD to Ms. Wallace following the Series A financing
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deal. She not only argued repeatedly and vehemently with Mr. Phillips, but threatened
him and told third parties that she would “ruin [and destroy] him.” Additionally Ms.
Wallace wanted revenge against Mr. Phillips, who had again unilaterally ended their
turbulent, tumultuous personal relationship in December 2007; a relationship that Ms.
Wallace fostered solely to gain access to Mr. Phillips” assets and to enrich herself.

61. In March 2008, Ms. Wallace contacted Mr. Arnold and was put in contact
with Mr. Smyth. It is believed that Ms. Wallace offered to share the information she had
stolen from A Dot computers with Mr. Smyth. According to Mr. Smyth’s statements to
the FBI in January of 2011, he met with Ms. Wallace in December 2008, January 2009,
and again in December 2009 in Seattle or at her home in Arizona and downloaded
stolen information on a thumb drive, or received e-mails and documents he knew to be
stolen. Over the same period of time, third parties have witnessed Mr. Smyth and Ms.
Wallace engaged in a personal flirtatious and drunken relationship, further cementing
their conspiracy against plaintiff.

62.  Defendant Mr. Smyth knew that the information he received from Ms.
Wallace was “stolen” from Mr. Phillips, that Ms. Wallace was not autherized to access
the Phillips/A Dot computers, and that she was not authorized to share any information
or data that she had illegally acquired.

63.  However, Mr. Smyth also lied to law enforcement officials during that
interview. In what is believed to be an effort to downplay his contacts with defendant
Ms. Wallace, Mr. Smyth denied that messages sent from his cell phone, titled “Jeff’s
iPhone,” were not from “his” cellular phone; and, in fact, denied owning an iPhone at
that time. A true and correct copy of that interview with Mr. Smyth is attached hereto

as Exhibit “O.”
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64. Ms. Wallace has stated to third parties and testified in federal court that
she accessed computers and stole data from them upon Mr. Smyth’s specific request for
certain data. During the 2008 time period when MOD was engaged in the $35 million
Series A financing round from Toshiba and others, Mr. Smyth was attempting to
improve Mr. Arnold’s bargaining position as an existing shareholder, in large part by
using data that Ms. Wallace stole from Phillips/A Dot computers. Mr. Smyth was
desperate to improve Mr. Arnold’s position during negotiations because the MOD
Subscription Agreement specifically warned Mr. Arnold that any subsequent investor
would gain priority over Mr. Arnold’s investment, and that Mr. Arnold’s shares would
be diluted with the new investment. Both of these would occur and did occur with the

Toshiba/NCR/Deluxe/Phillips investment.

The Sordid Wallace/Cane History

65. Ms. Wallace was introduced to plaintiff as a “fund raiser” and a corporate
adviser to start-up companies. She held herself out as the CEO of several companies as
well as a corporate consultant. She is none of the above. She is an accomplished con
artist, liar and fraud.

66. Ms. Wallace, a Canadian citizen, was in the United States on a “visitor’s
visa,” making her ineligible to work or earn money. To get around this prohibition, she
used up to six different social security numbers, kept most of her money off shore, and
hid behind a plethora of corporate identities and structures.

67. Ms. Cane, the former Michael Cane also known as Michael Eiselman, a
male lawyer, leads a law firm in Nevada, Cane Clark LLP, that holds itself out as

specializing in corporate transactions and securities matters.
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68.  Ms. Wallace’s ties to her co-conspirator and partner, Ms. Cane, go back as
early as 1996. For over a decade they have been involved in various ventures. In
almost all instances in which Ms. Cane represented Ms. Wallace and her companies,
they have been sued for questionable transactions and/or fraud.

69.  More relevant, Ms. Wallace has a distinct modus operendi for assuming
control of small or start-up corporations. She and her partner, Ms. Cane, perfected their
scheme over the years.

70.  Ms. Wallace’s motivation for turning the stolen Phillips/A Dot information|
over to Ms. Cane is believed to be in furtherance of one of their long-running schemes
to gain control of MOD and Banana. In the past, Ms. Wallace and Ms. Cane, working in
concert and sometimes with the participation of others, target companies desiring to go
public, force them into shell companies in a reverse merger (sometimes laden with
undisclosed or mis-described debt instruments that latter are “called” by Wallace or her
cohorts after the transaction is consummated), cause “whistleblower” complaints
against company executives often involving a pattern of allegations involving sexual
misconduct or drug abuse, instituting sham litigation review committees or audit
committees, installing members of their own small group of cronies on the boards of the
target companies and/or the sham litigation/audit committees, and ultimately taking
over the companies.

71.  The scheme (as documented by publicly available securities records and
legal pleadings in other cases involving Dynamic Associates, Legal Access
Technologies, MW Medical, Secured Diversified Investments, Davi Skin, among many
others) commonly involves bankrupting the companies and/or issuing large amounts of
securities to connected parties, and sending assets offshore into nominee bank accounts

in the Cayman Islands and Bermuda.
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72. Companies affiliated with Wallace and/or Cane have been or are the
targets of government investigation in securities fraud and money laundering schemes.
Wallace, Cane and/or their business associates usually end up in control of the
companies they target. MOD, Banana, and A Dot are believed to have become targets of
this fraud ring starting as early as 2007.

73.  The nefarious activities of Ms. Wallace and Ms. Cane have resulted in over
a dozen lawsuits and investigations. A brief summary of their activities can be found in
the whistle blower complaint filed with the IRS by forensic accounting expert, Dennis
Mandell. A true and correct copy of Mr. Mandell’s complaint is attached hereto as
Exhibit “D.”

74. Ironically, Banana, using the codename MetaWallet, had software
algorithms that detected and identified the sophisticated money laundering scheme thatj
Cane and Wallace employed in their illicit activities, which information was used as the
basis for Mr. Mandell's IRS Whistleblower Complaint. This is ironic given defendant
Ms. De Haan’s confusion as to the value of the Phillips intellectual property and her
subsequent efforts with Ms. Wallace and Mr. Smyth to “dupe” Mr. Arnold into
attempting to destroy Mr. Phillips and the companies in which he, Mr. Arnold, was an

investor.

Smyth Uses Stolen Phillips and A Dot Data To
Attempt Settlement with Phillips, MOD

75.  As detendant Mr. Arnold’s attorney, defendant Mr. Smyth has had
numerous occasions over several years to review MOD documents that clearly delineate
MOD’s relationship with A Dot and other companies, including Banana. In addition,

Mr. Smyth would have received or should have received from Mr. Arnold, all
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agreements and transactions that Mr. Arnold, as a shareholder, would have received
and reviewed.

76.  Among the many ways in which Mr. Smyth was made aware of A Dot’s
independent corporate status from MOD and other companies is Mr. Smyth’s review on
behalf of Arnold of the May 2006 and October 2006 MOD Common Stock Agreements,
and the June 2006 Banana Common Stock Agreement, wherein Arnold explicitly
acknowledged A Dot’s separate existence from MOD and Banana and the sharing of
MOD’s physical office resources, including its office space, computers and staff, by A
Dot.

77.  In particular, during the 2008 Series A financing, Mr. Smyth on behalf of
Mr. Arnold demanded and reviewed numerous documents making it explicitly clear
that A Dot’s intellectual property residing on its computers belongs to A Dot and its
customers, and solely to Banana, MOD or any other entity. In addition, this information
was contained, and fully disclosed, in the Subscription Agreements entered into by Mr.
Arnold with both MOD and Banana.

78. It is believed that defendant Ms. De Haan, who managed Mr. Arnold’s
investments in start-up companies, realized that the investments which totaled $55
million, were worth close to nothing. In fact, the only two investments that appeared to
have any market value were Mr. Arnold’s investments with Mr. Phillips in MOD and
Banana.

79.  Itis believed that Ms. De Haan was under pressure from Mr. Arnold and
his family to mitigate any losses from the start-up investment fund. Seeing the
valuations of MOD and Banana following the Series A investment by Toshiba, et al.,
along with the private, confidential information from Ms. Wallace, gave Ms. De Haan

an idea of how to cover up her negligence and incompetence in investing in and
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managing the start-up fund - she would steal the money and the companies from Mr.
Phillips.

80.  Itis believed that Mr. Smyth was hired to represent Mr. Arnold at the
recommendation and behest of Ms. De Haan. It is believed that Mr. Smyth was chosen
because he would accept the obvious lies and falsehoods told by Ms. Wallace, and that
he would agree to take possession of confidential information and data he knew to be
stolen from plaintiff. It is further believed that Mr. Smyth agreed to work with Ms. De
Haan to “dupe” Mr. Arnold as to the true facts regarding the start-up investments and
the claims of Mr. Arnold vis-a-vis MOD and Banana.

81.  Mr. Smyth, using information he knew was stolen by Ms. Wallace from
Mr. Phillips” and A Dot’s computers, then attempted to force Mr. Phillips to “give” his
majority shareholdings in MOD to Mr. Arnold, threatening that otherwise, Mr. Arnold
would sue MOD and Mr. Phillips personally, using the stolen information in his case to
smear Mr. Phillips and his colleagues. Mr. Phillips refused to accede to this extortionate
use of his and A Dot’s stolen personal, confidential data.

82. On behalf of Mr. Arnold, Mr. Smyth on December 18th, 2008 delivered to
MOD a draft shareholder derivative complaint improperly coupled with a direct
shareholder complaint against MOD and Mr. Phillips. The draft complaint was laden
with information stolen from A Dot’s computers by Ms. Wallace, which Mr. Smyth
knew was stolen.

83.  Defendants Mr. Smyth and Ms. De Haan were aware of the valuations of
both MOD and Banana, as well as the intellectual property owned and licensed by Mr.
Phillips. The valuations were completed concurrent with the Series A due diligence. A
true and correct copy of the valuations of MOD, Banana, and the Phillips’ Intellectual

Property are attached hereto as Exhibits “F,” “G” and “H,” respectively.
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84.  After delivering his draft complaint, Mr. Smyth again attempted to extract
a settlement from MOD and Mr. Phillips, demanding that MOD force Mr. Phillips to
hand over stock in MOD sulfficient to give to Mr. Arnold a 51% interest in the company
(worth over $60 million) in exchange for Mr. Arnold’s agreement not to file his
complaint. Mr. Smyth further demanded $5 million in royalties from intellectual
property owned or controlled by Mr. Phillips, again basing his demands upon leverage
he telt he had from data stolen from Mr. Phillips” and A Dot’s computers by Ms.
Wallace. Mr. Smyth further demanded that Mr. Phillips turn over all stock in Banana
Corporation (worth $60 million) to Mr. Arnold, Banana’s only other shareholder. Mr.
Smyth also demanded in writing that several employees loyal to Mr. Phillips be fired
immediately, most or all of whom happened to be key witnesses to Ms. Wallace’s theft
of Mr. Phillips” and A Dot’s property and her subsequent conduct in attempting to
leverage the stolen information to her and others” advantage.

85.  [Ironically, the demands by Mr. Smyth total an amount that roughly
redeems Mr. Arnold’s essentially worthless “start-up” investment fund, a fund

directed, managed and operated by defendant Ms. De Haan.

The Defendants Conspire
86.  In early 2008, defendant Ms. Wallace approached Mr. Arnold and it is
believed entered into an agreement to provide Mr. Arnold and his agents and
designees, Ms. De Haan and Mr. Smyth, with the confidential and protected data that
she has stolen from Phillips/A Dot’s computers.
87.  The defendants agreed to use the information in an attempt to force Mr.
Phillips to relinquish control of both MOD and Banana and ultimately to give up

substantial amounts of the equity that he held in both corporations.
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88.  To accomplish their goals, Mr. Smyth uses the stolen information to level
baseless allegations against Mr. Phillips.

89.  Asaresult of the allegations, defendant Ms. Wallace recommends that Mr.
Phillips appoint her co-conspirator, Ms. Cane, to the MOD board of directors Demand
Review Committee.

90.  As a further result of the allegations, Mr. Phillips was forced to place his
MOD shares into a “voting trust,” with Ms. Cane as the trustee. At no time did Ms.
Cane ever disclose to plaintiff her extensive and detrimental conflicts of interest. It is
believed that Ms. Cane had no intention of complying with her fiduciary
responsibilities on behalf of Mr. Phillips, but, instead, planned all along to continue the
conspiracy with Ms. Wallace to assume control of MOD and then access its capital for
their own, personal gain.

91. In furtherance of the conspiracy, defendants Ms. Wallace, Ms. De Haan,
and Mr. Smyth reported Mr. Phillips” “misconduct” to the FBI and the United States
Attorney’s Office in Seattle. Each of these defendants, in subsequent interviews with
federal law enforcement officials, lied about various aspects of their dealings with Mr.
Phillips, about important details of their “association,” and about their own interests in
the demise of Mr. Phillips. Among the many prevarications, one of the most telling is
the claim that defendant Ms. Wallace first contacted defendant Mr. Arnold’s office in
December of 2008. In fact, the defendants met and began to conspire before March
2008. This is important because Toshiba had already given MOD a “loan” of $4 million
and was set to complete the Series A financing later that year for the full $35 million.
The defendants misrepresented the date to the federal officials because it would become
obvious that they were reporting the “wrongful” conduct of Mr. Phillips to be able to

oust him from MQOD,
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92.  Ms. De Haan gave an interview with the FBI that is nearly a complete
fabrication. Although she was Mr. Arnold’s “attorney in fact” and headed up Mr.
Arnold’s “due diligence” in the MOD and Banana investments, she told the FBI that she
didn’t believe that Mr. Phillips invested any money in MOD, that she believed the
intellectual property owned by Mr. Phillips had been “included” in the Arnold
Subscription Agreement, that she was not sure of the value of the Phillips intellectual
property, and that she “smelled a rat” with the MOD investment. A true and correct

copy of the FBI summary of statement is attached hereto as Exhibit “P.”

Smyth’s Use of Stolen Data In Other Venues
and Arnold Breaches the Subscription Agreements

93.  Asdescribed above, Mr. Smyth used stolen Phillips and A Dot data
procured for him by Wallace to attempt to force MOD to grant his client Mr. Arnold the
majority of Mr. Phillips” shares in MOD. When that attempt failed, Mr. Smyth used the
stolen information in his lawsuits against MOD and Banana and against MOD
executives Kenn Gordon, Douglas Lower and Mr. Phillips on Mr. Arnold’s behalf. At all
times relevant herein, Mr. Smyth has been aware that his legal pleadings against these
parties are predicated, in large part, upon stolen and/or manipulated documents taken
from Mr. Phillips” and A Dot’s computers without their permission, as well as the lies
from Ms. Wallace.

94.  Mr. Smyth held numerous meetings over several months in 2008 and 2009
with Ms. Wallace, including meetings where Ms. Wallace was observed physically
taking Phillips/A Dot computers to meetings with Mr. Smyth. At no time has either Ms.
Wallace or Mr. Smyth been authorized to access Phillips or A Dot computers for any

purpose.
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95.  Following some of these meetings between Ms. Wallace and Mr. Smyth, in
October and November 2008 Ms. Wallace relayed messages from Mr. Smyth to Mr.
Phillips, claiming to be negotiating on behalf of Mr. Arnold. Ms. Wallace attempted to
convince Mr. Phillips to give 50% of his MOD shares to Mr. Arnold as part of a deal she
would broker. Ms. Wallace stated that she was using her personal attorney, Claire
Ambrosio, to be her messenger to deliver documents to and from Mr. Smyth.

96. In January, 2009 after Mr. Smyth served his draft complaint upon MOD,
Ms. Wallace again attempted to convince Mr. Phillips to settle with Mr. Arnold
(presumably on behalf of Mr. Smyth) for 50% of his shares in MOD, and that if he did,
Mr. Smyth would not file the threatened complaint against MOD and Mr. Phillips.
Again, Mr. Phillips refused these indirect demands from Smyth.

97.  Mr. Smyth has continued to use data stolen from Phillips/A Dot’s
computers as leverage in negotiations with Phillips, MOD and their representatives,
attempting to coerce a settlement of Mr. Arnold’s claims. For example, during a meeting]
with Mr. Phillips in March, 2009, a meeting demanded by Ms. Cane, Mr. Bay and
MOD's then-attorneys at Lane Powell, to attempt to settle Mr. Arnold’s claims against
Mr. Phillips, they pulled documents from a folder that are believed to be Mr. Phillips’
private bank documents (stolen directly from Mr. Phillips” and/or A Dot’s computers by
Ms. Wallace and provided by Mr. Smyth to Ms. Cane and Mr. Bay), and “confronted”
Mr. Phillips with the allegation that he had engaged in financial wrongdoing related to
A Dot. Mr. Phillips” attorneys at the time, Anthony Gewald and Ronald Braley of
Lasher Holzapfel Sperry & Ebberson witnessed Ms. Cane, Mr. Bay and the Lane Powell
attorney’s presentation of materials stolen from Mr. Phillips” and/or A Dot’s computers,
which documents were described as originating from Mr. Smyth and Ms. Wallace, at

the meeting.
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98.  In April, 2009 after Mr. Phillips had stepped aside from his role as MOD’s
CEOQ, in a meeting with Mr. Smyth and Ms. De Haan, Mr. Smyth’s law partner Chris
Mason held up what he purported to be Mr. Phillips” personal brokerage statement
(stolen from Mr. Phillips” and/or A Dot’s computers) and said words to the effect that
“money will make this [i.e., Mr. Arnold’s claims] go away.” Mr. Phillips” then-
attorneys, Anthony Gewald and Ronald Braley, witnessed this attempted use by Mr.
Smyth and his partner of stolen documents from Mr. Phillip’s and/or A Dot’s computer
system.

99.  Mr. Smyth, on behalf of Mr. Arnold, in February 2009 filed a verified
shareholder derivative lawsuit against MOD and Banana Corporation, of which Mr.
Arnold and Mr. Phillips were then the only shareholders. A true and correct copy of the
verified derivative lawsuit, signed by defendant Mr. Arnold, is attached hereto as
Exhibit “C.”

100. It is believed and alleged that Mr. Smyth and Ms. De Haan “duped”
defendant Mr. Arnold, misrepresenting facts and/or using stolen data and information
from both Mr. Phillips and A Dot computers so that Mr. Arnold would “verify” a
complaint that had obvious, patent factual errors.

101. For example, one such “verified” lie in the February 2009 lawsuit was the
“fact” that Mr. Phillips was embezzling from MOD $15,000 to $25,000 per month
through Ms. Wallace’s company, Meteor, to a bank account in the Netherlands
purportedly controlled by Mr. Phillips, when in fact, no such transactions had ever
occurred. Mr. Smyth and Ms. Wallace fabricated this allegation to smear Mr. Phillips
and pressure him to relinquish his majority control of MOD and Banana. When Mr.
Phillips refused to relinquish money or property, Ms. Wallace and later Mr. Smyth both

sent copies of the lawsuit to John Cook of TechFlash.com.
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102. Following his filing of the lawsuit, in an attempt to extract a settlement of
Mr. Arnold’s claims against Banana, Mr. Smyth sent Banana’s attorney James Smith of
Smith Hennessey PLLC an email that had been stolen from an A Dot/Banana computer.

103. On March 10, 2010 after dismissing his derivative lawsuit against Banana
with prejudice, Mr. Smyth filed another complaint against Banana, A Dot and others. In
this new complaint, Mr. Smyth made several allegations clearly based upon data stolen
from A Dot’s computers, which Mr. Smyth either solicited or received knowing that it
was stolen. For example, Mr. Smyth alleged in his complaint against Banana that his
“investigation has revealed” that A Dot (wholly owned by Mr. Phillips) had at an
unspecified point in time transferred money abroad. These conclusions are drawn
solely from A Dot data stolen by Ms. Wallace and/or others acting at the direction of
Mr. Arnold’s agents. At the time he made these allegations on March 12, 2010, Mr.
Smyth was fully aware that the data he based his complaint upon was fraudulently
obtained from A Dot, its rightful owner.

104. Mr. Smyth has no independent or lawful basis to allege many of the
allegations in the Banana complaint, other than documents stolen from A Dot’s

computers.

Mr. Phillips” Substantial Damages
105. Mr. Phillips has been substantially damaged as a result of the tortious
conduct in this case. Plaintiff has been damaged by having to expend substantial time,
money, and resources to realize and be able to prove that the defendants not only
improperly accessed Phillips/A Dot computers, but then stole protected, confidential

data and information which was then used against Mr. Phillips.
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106. Mr. Phillips was forced to hire computer technicians to assess the damage
to Phillips/A Dot’s portable computers and to investigate the status of A Dot’s larger
computers, as well as the amount and quality of data stolen by defendants, which
remains in the control of defendants and their cohorts.

107. M. Phillips has particularly been damaged by defendant Mr. Arnold’s
breach of the MOD and Banana Subscription Agreements. By filing the unfounded and
frivolous derivative claims, as well as in settlement negotiations, defendants Mr.
Arnold, Mr. Smyth and Ms. De Haan made it clear they intended to extort Mr. Phillips
of his entire holdings in MOD and Banana and $8.5 million in cash. Their tortious
conduct has had its foreseeable, intended consequences. Mr. Phillips has lost his
interest in MOD and MOD has ceased to exist as a viable concern.

108. As a further result of defendants’ tortious conduct, MOD and Banana,
once valued at $123 million and $60 million, respectively, are now essentially worthless.
Additionally, Mr. Phillips had licensing agreements for the use of his intellectual
property with MOD in the amount of $5 million and a license agreement with Banana in|
the amount of $2.5 million. These licensing agreements have never been paid. And all
intellectual property contributed to MOD for majority stock was ignored when voted.

109. Mr. Phillips was further damaged as a result of the computer breaches
caused by defendants in that A Dot is required by contract to inform many contractual
counterparties — including several prominent digital media companies — of the fact of
such breaches and the resolution of the computer breaches. A Dot, having begun its
assessment of the damage perpetrated by Defendants” invasion of its computers, is in
the process of contacting all A Dot clients to inform them of Defendants” data breaches,
Defendants” access to and possession of data stolen from A Dot, and the fact that other

recipients of the stolen property who are not named as Defendants (including Cane,
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Ambrosio, Lane Powell, Fenwick & West, and others) may be making use of the stolen
property.

110. Some of Phillips/A Dot’s computers are believed to have been
reformatted, overwritten, imaged and copied, all of which affect the integrity of any
data remaining and effectively destroy much or all of the original data, including data
belonging to Phillips/A Dot’s clients.

111.  As a further consequence of defendants’ tortious conduct, plaintiff has
suffered significant loss of income of $500,000 per year, plus 30% performance bonus.
Mr. Phillips” employment contract with MOD has not been honored as a proximate
result of defendants” conduct and allegations.

112. Mr. Phillips’ monetary damages are believed to exceed $100,000,000.

First Cause of Action
Breach of the Computer Fraud and Abuse Act, 18 U.S.C. §1030
(Against All Defendants)

113. Plaintiff repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.

114. All of Phillips/A Dot’s computers are protected computers involved in
interstate commerce within the meaning of the CFAA.

115. By their actions, each and every named defendant and Does 1-25 acting in
concert with them either directly accessed Phillips/A Dot’s protected computers or
instructed such computers to be accessed without either Phillips or A Dot’s knowledge
or authorization.

116. Defendants, including Does 1-25, have violated the Computer Fraud and
Abuse Act, 18 U.S.C. §1030(a)(2)(C), by intentionally and without authorization

accessing one or more protected computers belonging to Phillips/A Dot, and by
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obtaining information from such protected computers, including but not limited to
confidential banking and accounting records belonging to Phillips/A Dot and pertaining
to Phillips/A Dot’s clients.

117. Defendants, including Does 1-25, have violated the Computer Fraud and
Abuse Act, 18 U.5.C. §1030(a)(4), by knowingly, and with intent to defraud Phillips/A
Dot, accessing one or more protected computers belonging to Phillips/A Dot without
authorization, and by means of such conduct furthering the intended fraud and
obtaining one or more things of value, including but not limited to confidential banking
and accounting records belonging to Phillips/A Dot.

118. Defendants, including Does 1-25, have violated the Computer Fraud and
Abuse Act, 18 U.S.C. §1030(a)(5)(B), by intentionally accessing one or more protected
computers belonging to Phillips/A Dot without authorization, and as a result of such
conduct, recklessly causing damage to Phillips/A Dot, including but not limited to
impairing the integrity and availability of data and/or information belonging to
Phillips/A Dot and its clients by hacking into Phillips/A Dot’s computers and changing
its passwords without Phillips/A Dot’s permission.

119. Defendants, including Does 1-25, have violated the Computer Fraud and
Abuse Act, 18 U.S.C. §1030(a)(5)(C), by intentionally accessing one or more protected
computers belonging to Mr. Phillips and A Dot without authorization, and as a result of
such conduct, recklessly causing damage and loss to plaintitf, including but not limited
to impairing the integrity and availability of data and/or information belonging to
Phillips/A Dot and its clients by hacking into Phillips/A Dot’s computers and changing
its passwords without Phillips/A Dot’s permission, and by causing plaintiff to incur

damage and loss in the form of costs associated with expending substantial time,
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money, and resources to identify the scope of the damage to Phillips/A Dot and the
extent of defendants’ fraud and thett.

120. Does 1-25, or some of them, are liable for some or all of the specified
breaches of the Computer Fraud and Abuse Act because some of them instructed others
to breach A Dot’s computers, which itself has been held to violate the Computer Fraud
and Abuse Act even where the defendants did not physically hack into or illegally

access the computers themselves.

Second Cause of Action
Breach of Contract (MOD, Banana)
(Against Defendant Robert Arnold)

121. Plaintiff repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.

122. Defendant willingly and knowingly entered into a Subscription
Agreement as an investor in MOD on October 13, 2006. See Exhibit “A” attached hereto,
As a result of the Agreement, defendant Mr. Arnold invested $3.5 million in MOD in
return for a number of shares of the corporation.

123. Defendant willingly and knowingly entered into a Subscription
Agreement as an investor in Banana on July 7, 2006. See Exhibit “B” attached hereto.
As a result of the Agreement, defendant Mr. Arnold invested $5.5 million in Banana in
return for a number of shares of the corporation.

124. Defendant was specifically advised that MOD, Banana had numerous and
important inter-corporation and service agreements with “related” companies also
owned by plaintiff.

125. Defendant was specifically informed of the fact that Mr. Phillips and his

other corporate entities owned certain intellectual property that would be licensed to
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allow MOD to develop set top boxes which would allow consumers to quickly and
efficiently download digital content. Defendant was also specifically informed that Mr.
Phillips would be licensing additional technologies related to payment systems for
mobile devices.

126. Defendant specifically consented, by entering into both Subscription
Agreements, to allow Mr. Phillips unfettered discretion in the operation, development
and management ot the corporations.

127. Defendant Mr. Arnold breached those Subscription Agreements by filing
a verified Derivative Complaint against MOD, Banana, plaintiff and others in February
2009. The verified complaint contained numerous falsechoods and misrepresentations
and was based, in part, on stolen, confidential information, and sought to stop the very
conduct that Mr. Arnold had already ratified.

128. Defendant Mr. Arnold claims to have filed the complaint “on behalf of the
shareholders” which was a ruse, as his demand was only for an increase in his own
share holdings. The sad irony is that by filing the complaint on “behalf of the
sharecholders,” he destroyed the company, making the total “shareholder value”
worthless.

129. The destruction of the corporations was a foreseeable result of defendant
Mr. Arnold’s breach of the contract, which, in fact, was his goal all along it he could not
own and control the corporations in their entirety.

130. As aresult of defendant’s wrongful conduct, plaintiff Mr. Phillips has
been damaged by the loss of his equity shares in MOD, by the loss of MOD as an on-

going concern, and by the loss of his annual salary as a MOD officer and employee.

Complaint— 32
PHILLIPS v. ARNOLD, et al. LAW OFFICE OF REED YURCHAK

40 Lake Bellevue Dr. #100
Bellevue, WA 98005
TELE: 425-941-6659; FAX: 425-654-1205




o Ny 1 ke W N =

10
11
12

14
15
16
17
18
19
20
21
22
23
24

26
27
28

Case 2:13-cv-00444 Document 1 Filed 03/12/13 Page 33 of 45

131. As aresult of defendant’s wrongful conduct, plaintift Mr. Phillips has
been damaged by the loss of Banana as an on-going concern, and by the loss of his
service agreement as a Banana consultant.

132. As aresult of defendant’s wrongful conduct, Mr. Phillips has been forced
to expend significant sums to pay for lawyers to defend him in the wrongful actions
brought by defendant. Mr. Phillips requests reimbursement of all attorneys’ fees as
approved by that written Agreement entered into by defendant.

133. As a proximate cause of defendant’s wrongful, intentional and fraudulent

conduct, plaintiff has suffered damages as alleged above according to proof at trial.

Third Cause of Action
Tortious Interference With Contract (MOD)
(Against All Defendants)

134. Plaintitf repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.

135. Defendants, and all of them, were aware that plaintiff Mr. Phillips and
defendant Mr. Arnold had entered into a Subscription Agreement with MOD and that
Mr. Phillips was the majority shareholder and CEO of MOD. See Exhibit “A” attached
hereto.

136. Defendants, and all of them, were also aware that plaintiff Mr. Phillips
had entered into a series of contracts with other corporate entities, including but not
limited to AnythingBox, MOD, and Banana, among others that entitled him to fees and
payment for the licensing of his intellectual property. See Exhibits “1”, “]”, and “K”
attached hereto.

137. Defendants, and all of them, were also aware that plaintiff Mr. Phillips

had entered into a series of contracts with MOD, to wit, an Employment Agreement,
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Subscription and Contribution Agreement, and Shareholder Agreement dated October
17, 2008. See Exhibit “L”, “M”, and “N” attached hereto.

138. Defendants, and all of them, knew or should have known that their theft
of plaintiff’s confidential and personal information, their conspiracy to use the
information, and their false, baseless accusations against plaintitf Mr. Phillips would
interfere with the contracts between Mr. Phillips and Mr. Arnold, Mr. Phillips and
MOD, and Mr. Phillips and AnythingBox.

139. Defendants, and all of them, knew or should have known that their theft
of plaintiff’s confidential and personal information, their conspiracy to use the
information, and their false, baseless accusations against plaintiff Mr. Phillips would
interfere with the contracts between Mr. Phillips, A Dot, AnythingBox, Banana, MOD,
Toshiba, NCR and Deluxe Entertainment.

140. Among the acts of defendants that interfered with the contracts identified
above, defendants filed baseless claims of wrongdoing against plaintiff, caused the
MOD board of directors to institute a “review committee,” and used Mr. Phillips’
personal, private information in an attempt to force Mr. Phillips to relinquish his
interests and shares in MOD and A Dot, and made false allegations of wrongdoing
against Mr. Phillips as detailed herein.

141. Plaintiff believes and on that basis alleges that defendants intended to
interfere with the contracts identified herein based upon their greed and envy, as well
as their desire to cover up their incompetence and negligence resulting in losses in the
Arnold investment fund, to try to “step into” or assume the contractual rights and
benefits of plaintift.

142. Defendants, and all of them, knew or should have known that their

conduct would substantially interfere with the contractual rights of plaintiff, and, in
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fact, the defendants’ conduct was intended to interfere with the contractual rights of
plaintift.

143. As aresult of defendants” wrongful conduct, plaintiff has been
significantly damaged by the loss of their contractual rights, which has led to the loss of
Mr. Phillips” interest in MOD, and all other corporate interests. In addition, plaintiff has
been further damaged by detendant’s wrongful conduct because he has lost all
contractual rights of those agreements with MOD, AnythingBox, including the
Employment Agreement and the Licensing Agreement.

144.  As a further result of defendants” wrongtul conduct, plaintiff has been
forced to expend significant amounts to retain and employ attorneys in an effort to
protect his stolen information and defend themselves against baseless accusations.

145. The acts of defendants, and all of them, were done with the specific intent
to harm plaintift or take property from plaintitf, and were malicious and without
conscious regard for the rights of plaintiff. As such, plaintiff is entitled to an award of
punitive damages in an amount to be determined at trial.

146. Plaintiff has been damaged in a significant amount, and should be

awarded compensatory damages in an amount to be proven at trial.

Fourth Cause of Action
Tortious Interference With Contract (Banana)
(Against All Defendants)

147. Plaintiff repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.
148. Defendants, and all of them, were aware that plaintiff Mr. Phillips and

defendant Mr. Arnold had entered into a Subscription Agreement with Banana and that

Complaint— 35
PHILLIPS v. ARNOLD, et al. LAW OFFICE OF REED YURCHAK

40 Lake Bellevue Dr. #100
Bellevue, WA 98005
TELE: 425-941-6659; FAX: 425-654-1205




o NSy G e W N =

NDCOR RN ONORN RN NN R e e e e e e e e e e
X N D B WD R, S W NG R W N = o

Case 2:13-cv-00444 Document1 Filed 03/12/13 Page 36 of 45

Mr. Phillips was the majority shareholder and CEO of Banana. See Exhibit “B” attached
hereto.

149. Defendants, and all of them, were also aware that plaintiff Mr. Phillips
had entered into a series of contracts with other corporate entities, including but not
limited to AnythingBox, MOD, and Banana, among others that entitled him to fees and
payment for the licensing of his intellectual property. See Exhibit “I” attached hereto.

150. Defendants, and all of them, knew or should have known that their theft
of plaintiff’s confidential and personal information, their conspiracy to use the
information, and their false, baseless accusations against plaintiff Mr. Phillips would
interfere with the contracts between Mr. Phillips and Mr. Arnold, Mr. Phillips and
Banana.

151. Defendants, and all of them, knew or should have known that their theft
of plaintiff’s confidential and personal information, their conspiracy to use the
information, and their false, baseless accusations against plaintiff Mr. Phillips would
interfere with the contracts between Mr. Phillips, A Dot, AnythingBox, Banana, MOD,
Toshiba, NCR and Deluxe Entertainment.

152. Plaintitf believes and on that basis alleges that defendants intended to
interfere with the contracts identified herein based upon their greed and envy, as well
as their desire to cover up their incompetence and negligence resulting in losses in the
Arnold investment fund, to try to “step into” or assume the contractual rights and
benefits of plaintiff.

153. Defendants, and all of them, knew or should have known that their
conduct would substantially interfere with the contractual rights of plaintiff, and, in
fact, the defendants’” conduct was intended to intertere with the contractual rights of

plaintiff.
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154. As aresult of defendants” wrongful conduct, plaintiff has been damaged
by defendant’s wrongful conduct because he has lost all contractual rights of those
agreements with Banana, including the Licensing Agreement.

155. As a further result of defendants” wrongful conduct, plaintiff has been
forced to expend significant amounts to retain and employ attorneys in an eftort to
protect his stolen information and defend themselves against baseless accusations.

156. The acts of defendants, and all of them, were done with the specific intent
to harm plaintiff or take property from plaintiff, and were malicious and without
conscious regard for the rights of plaintiff. As such, plaintiff is entitled to an award of
punitive damages in an amount to be determined at trial.

157.  Plaintiff has been damaged in a significant amount, and should be

awarded compensatory damages in an amount to be proven at trial.

Fifth Cause of Action
Fraud
(Against Defendants Arnold, De Haan and Smyth)

158. Plaintiff repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.

159. Defendants Mr. Arnold, Mr. Smyth and Ms. De Haan made certain
representations to plaintiff in reviewing, revising and consenting to the various
agreements between the parties.

160. Representations made by Ms. De Haan or Mr. Smyth on behalf of Mr.
Arnold were made with his express or implied consent or authority as his agents,
attorneys and advisers. Mr. Arnold personally represented to plaintiff that he would
support him in his business efforts and honor their contractual relations. Each

defendant knew these representations to be false at the time they were made.
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161. Those representations by these defendants were false and made to induce
plaintiff to do certain things in reliance upon these representations; namely, to lull
plaintiff into believing that Mr. Arnold and his agents would honor the written
agreements and support Mr. Phillips.

162. Defendant Mr. Arnold had no intention of honoring those obligations and
duties to which he consented. In fact, it appears that Mr. Arnold, alone and in concert
with his agents, Ms. De Haan and Mr. Smyth, as well as in concert with Ms. Wallace,
upon learning of the success of MOD and its investment from Toshiba, planned to
remove Mr. Phillips from MOD and to take as much of his contractual and property
rights as possible.

163. Plaintiff reasonably relied upon these representations to his detriment.

164. As aresult of his reliance, plaintiff was significantly damaged in an
amount to be proven at trial. The acts of defendants, and all of them, were done with
the specific intent to harm plaintiff or take property from plaintiff, and were malicious
and without conscious regard for the rights of plaintiff. As such, plaintiff is entitled to

an award of punitive damages in an amount to be determined at trial.

Sixth Cause of Action
Fraud
(Against Defendants Wallace and Lundvall)

165. Defendant Ms. Wallace made incalculable misrepresentations and
misstatements of material facts. Her entire life is a fabrication. No interaction between
Ms. Wallace and plaintiff was honest. It is believed that Ms. Wallace, from the inception
of their relationship, planned to steal from plaintiff anything of value that she could
acquire either by herself or in concert with others. Ms. Wallace claimed to be a business

consultant, a start-up adviser, an investment facilitator, as well as his girlfriend.
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166. Ms. Wallace knew these representations to be false at the time she made
them, and never intended to honorably or morally comply with any promise made to
plaintiff.

167. Defendant Mr. Lundvall and defendant Ms. Wallace made representations
that were false to both plaintiff and to law enforcement authorities. Mr. Lundvall told
Mr. Phillips that he would help him retrieve his 2007 Aston Martin, computer data and
interface with Ms. Wallace, when in fact, he was conspiring with Ms. Wallace against
Mr. Phillips.

168. Both Mr. Lundvall and Ms. Wallace made material misrepresentations to
law enforcement authorities regarding a “rape for hire” scheme involving Ms. Wallace’s
underage teenage daughter.

169. Both defendants knew these statements to be false at the time they made
them.

170.  Plaintiff justifiably and reasonably relied upon the promises and
misrepresentations of the defendants to his detriment, including trusting them,
allowing them access to his home and office, and divulging important information and
confiding in them.

171. The acts of defendants, and all of them, were done with the specific intent
to harm plaintiff or take property from plaintiff, and were malicious and without
conscious regard for the rights of plaintiff. As such, plaintitf is entitled to an award of
punitive damages in an amount to be determined at trial.

172.  As a proximate cause of the defendants” wrongful, intentional and
fraudulent conduct, plaintiff has suffered damages as alleged above according to proof

at trial.
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Seventh Cause of Action
Conspiracy
(Against All Defendants)

173. Plaintiff repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.

174. The defendants, and all of them, did knowingly and willfully conspire
and agree to a plan of action that was designed and intended to cause plaintift harm
and to damage him.

175. The goal of the conspiracy was to wrongfully possess or steal as much of
plaintiff's property as possible, thus enriching themselves at plaintiff’s expense.
Specifically, defendant Ms. Wallace intended to defraud plaintiff into giving her shares
in MOD for her “consulting” services. When this proved unsuccessful, Ms. Wallace
conspired with her long time partner, Ms. Cane, as well as defendants Mr. Arnold, Ms.
De Haan, Mr. Smyth and Mr. Lundvall to remove Mr. Phillips from any management or
ownership role in MOD and Banana in order to enrich themselves at Mr. Phillips’
expense.

176. The defendants took several steps to accomplish these goals, including but
not limited to, the following actions:

(a) Stealing, or causing to be stolen personal and confidential information

belonging to plaintiff and A Dot;

(b)  Using the stolen information in an effort to force plaintiff to relinquish his

positions as CEO of MOD and Banana;

(c) Using the stolen information in an attempt to extort plaintiff;

(d)  Prevaricating and lying to federal investigators about Mr. Phillips’

conduct;
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(e)  Breaching Agreements with plaintiff by filing frivolous and unfounded
lawsuits.
177.  As a proximate cause of Defendant’s wrongful, intentional and fraudulent

conduct, plaintiff has suffered damages as alleged above according to proof at trial.

Eighth Cause of Action
Trespass to Chattels
(Against All Defendants)

178.  Plaintiff repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.

179.  Mr. Phillips, through his wholly owned corporate entity, A Dot, owns and
operates valuable chattels, including its computers and computer system, which also
includes licensed computer programs, such as QuickBooks and Microsoft Outlook used
by Phillips and A Dot personnel.

180. By their acts described above, Defendants have trespassed Phillips/A
Dot’s computer system, without justification or authorization by A Dot or Mr. Phillips,
and thereby interfered with plaintiff’s right to possess and operate his chattels during
the time period when the computers were wrongfully accessed.

181. Defendants have, after hacking into Phillips/A Dot’s computers, changed
its passwords or ordered that its passwords be changed without A Dot’s or Mr. Phillips’
permission, thereby substantially interfering with plaintift’ right to enjoy his chattels
without interference.

182. As a proximate cause of Defendant’s wrongful, intentional and fraudulent

conduct, plaintiff has suffered damages as alleged above according to proof at trial.
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Ninth Cause of Action
Conversion
(Against All Defendants)

183. DPlaintiff repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.

184. Defendants willfully have interfered with Mr. Phillips” computers owned
and exclusively used by A Dot, and have taken possession ot A Dot computers at
ditferent points in time from 2008 through the present. The possession of A Dot’s
computers by the defendants, and all of them, was and is to the exclusion of Mr. Phillips
and A Dot, and has prevented plaintiff from any use or enjoyment of the computers
during the time that defendants possessed them.

185. As a proximate cause of defendants” wrongful, intentional and fraudulent

conduct, plaintiff has suffered damages as alleged above according to proof at trial.

Tenth Cause of Action
Contractual Indemnity
(Against Defendant Robert Arnold)

186. DPlaintiff repeats and incorporates by reference each allegation in
paragraphs 1 through 112 as if set forth fully herein.

187. Defendant Robert Arnold entered into a written agreement with MOD,
Banana.

188. That written agreement contains specific clauses requiring defendant Mr.
Arnold to indemnify Mr. Phillips under certain circumstances. Specifically, section 1.7
of the MOD and Banana Subscription Agreement entitled “Indemnification” outlines
the duties of Mr. Arnold to indemnify Mr. Phillips. See Exhibit “A” and “B” attached

hereto.
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189. The claims made by defendant Mr. Arnold in the derivative lawsuit are
not personal claims, but are claims filed on behalf of the “shareholders.” See Exhibit
“C” attached hereto.

190. As such, the claims in the derivative lawsuit are of the nature that
defendant Mr. Arnold is required to indemnify plaintiff by operation of the contracts.
Mr. Arnold’s original lawsuit against MOD has caused damage to Mr. Phillips and
MOD, requiring MOD to retain lawyers and expend funds in its defense. MOD, in turn,
was required to defend Mr. Phillips and provide a defense against Mr. Armold'’s
baseless claims.

191. Plaintiff requests an order that defendant Mr. Arnold be required to
indemnify plaintitf for any and all costs associated with the “derivative lawsuit,”
including but not limited to attorneys’ fees, costs, and any other fees allowed under the

contract.

PRAYER FOR RELIEF

192. WHEREFORE, plaintift, Mr. Phillips, prays for judgment against
detendants, jointly and severally, as follows:

193. For an immediate injunction protecting those computers identified herein
as belonging to plaintiff that are in the possession of defendants;

194. For a prohibitory injunction barring Defendants from in any way
accessing plaintiff’s computers, or using information stolen from plaintiff, for any
purpose, and an order that defendants return all computers belonging to Mr. Phillips,

MOD, Banana, and A Dot identified herein or through further discovery;
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195. For a mandatory injunction requiring all persons in possession of data
stolen from plaintitf to return such to plaintiff immediately and certify that they have
kept no copy or forwarded it to others;

196. For actual and consequential damages in an amount to be determined at
trial, but believed at this time to exceed $100,000,000;

197. For the imposition of a constructive trust upon Defendants’ ill-gotten
gains as a result of the tortious activities detailed above, and disgorgement of said
gains;

198. For an order naming plaintiff Mark Phillips as the sole owner and
shareholder of MOD, Inc.;

199. For exemplary damages for Defendants” misconduct in an amount to be
determined at trial;

200. For attorney’s fees to the extent permitted by law or by contract;

201. For costs of suit; and

202. Such other and further relief as this Court deems just.

DEMAND FOR JURY TRIAL
Under Fed.R.Civ.P. 38(b), plaintiff demands jury trial of all issues raised by the
Complaint.

Date: March 11, 2013
LAW OFFICE OF REED YURCHAK

REED YURCHAK, WSBA No. 37366
Attorney for Plaintift
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VERIFICATION

MARK PHILLIPS hereby declares as follows:

I am the Plaintiff named hereinabove. Ihave personal and testimonial
knowledge of the facts set forth below and am competent to be a witness herein.

I have read the foregoing Complaint, know the contents thereof and believe the
same to be true.

I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct to the best of my knowledge.

DATED this 11th day of March, 2013

MARK PHILLIPS
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	INTRODUCTION
	Purpose of Valuation
	Brueggeman and Johnson Yeanoplos, P.C. has been retained by Banana Corporation and has prepared this report for the purpose of e...
	This report is not designed or intended to be a document suitable for use in selling this business to outside individuals or oth...

	Approach to Valuation
	Our approach has been to determine an indication of value that would provide a fair and reasonable return on investment to an in...
	In our determination of value, we have considered certain factors set forth by the Internal Revenue Service in Revenue Ruling 59-60 for the valuation of security interests in closely held businesses. These factors include:
	The nature of the business and the history of the enterprise from its inception;
	The general economic outlook and the condition and outlook of the specific industry in particular;
	The book value of the stock and the financial condition of the business;
	The earnings capacity of the company;
	Whether or not the enterprise has goodwill or other intangible value;
	Sales of the stock and the size of the block of stock to be valued;
	The market price of the stock of corporations engaged in the same or similar line of business, having their stock actively traded in a free and open market, either in an exchange or over-the-counter.

	We studied, analyzed, and interpreted both internal and external factors that could influence the value of BC.
	Internal factors included the Company’s financial position, results of operations, and management, as well as the size and marketability of the interest being valued.
	External factors included, among other things, the status of the industry and the position of the Company relative to the industry.
	In performing our work, we were provided with and/or relied upon various sources of information, including but not limited to:
	Banana Corporation, forecast of revenues and expenses for the years ending December 31, 2007 through 2011;
	United States Patent Application Publication - Number 11/725,181 filed March 16, 2007;
	MetaWallet Software License Agreement by and between MetaWallet Inc. and Millicom International Cellular, S.A.;
	Banana Corporation internally prepared company and product description document titled “MetaWallet: Mobile Banking for Emerging Markets” and dated June 15, 2009;
	Banana Corporation internally prepared Power Point presentation titled “The mCommerce Platform: Mobile Payment and Payment Software” and dated February 2007;
	“Banking on Mobiles: Why, How, for Whom?” published by Consultative Group to Assist the Poor (CGAP) and written by Ignacio Mas and Kabir Kumar, dated June 2008;
	“Mobile Banking in Latin America” published in the Financial Services Intelligence Series by Business News Americas, dated May 2008;
	Unaudited supplemental information, including, but not limited to:
	- History of the Company;
	- Information on certain past transactions in the shares;
	- Sales and operating profitability statements;
	- Officer compensation;
	- Ownership breakdown of the shares;
	- General information on the Company’s marketing, competitors, suppliers, customers, and other information from an interview with the Company’s management;

	Surveys of industry peer financial results contained in RMA Annual Statement Studies, 2005/2006 Edition, published by the Risk M...
	Analysis of information on possible publicly traded and privately held comparable companies and industry information including the following:
	- Search of the Electronic Data Gathering and Retrieval (“EDGAR”) database of public company filings with the Securities and Exchange Commission;
	- Analysis of possible public company and industry information via computer database;
	- Specific company annual reports, 10-K’s and 10-Q’s;
	- Database searches and reviews of articles, forecasts and abstracts via the Internet;
	- Analysis of possible privately held comparable companies obtained from Pratt’s Stats, Mid-Market Comps (Done Deals), BizComps, and the Institute of Business Appraiser’s Transaction Database;

	Information regarding the economic outlook for emerging markets as reported in the Bank of International Settlements 75th Annual Report;
	Information regarding the present conditions and outlook for the industry in which the Company operates as contained in IBIS World Industry Reports.
	Resources regarding business valuation issues including, but not limited to the following:
	- Business Valuation Review, a publication of the Business Valuation Committee of the American Society of Appraisers;
	- ASA Business Valuation Standards of the American Society of Appraisers, the Uniform Standards of Professional Appraisal Practi...
	- Valuing A Business: The Analysis and Appraisal of Closely Held Companies, Fifth Edition, by Shannon P. Pratt, FASA;
	- Cost of Capital, 2006 Yearbook, a publication of Morningstar, Chicago - updated annually;
	- Duff & Phelps, LLC Risk Premium Report 2006, a publication of Standard & Poor’s Corporate Value Consulting, a division of The McGraw-Hill Companies, distributed by Morningstar, updated annually;
	- Stocks, Bonds, Bills & Inflation, 2006 Yearbook, a publication of Morningstar, Chicago - updated annually; and,

	Other various relevant information.

	The procedures employed in valuing the subject interest in the Company included such steps as we considered necessary, including but not limited to:
	Discussions with management regarding valuation related issues including the following items (not all inclusive):
	- past and future operations of the business;
	- discretionary expenses;
	- capital structure; and,
	- operational strengths and weaknesses.

	An analysis of the historical and estimated future financial condition of the Company;
	An analysis of the industry in which the Company operates;
	An analysis of the general economic environment as of the valuation date;
	A comparative analysis where possible of guideline companies; and,
	An analysis of the other pertinent facts and data resulting in our conclusion of value.

	The approaches and methodologies used in our work did not comprise an examination in accordance with generally accepted auditing...

	Importance of Limiting Conditions
	We urge readers to study the Statement of Assumptions and Limiting Conditions contained in Appendix 5 of this report for importa...

	Definitions
	A summary of definitions as adopted by the American Society of Appraisers, Institute of Business Appraisers, American Institute ...

	Valuator Independence
	This report was prepared in full by Brueggeman and Johnson Yeanoplos, P.C., Kevin R. Yeanoplos, CPA/ABV/CFF, ASA and John M. Mar...

	Summary of Key Valuation Factors
	Listed below is a summary of some of the positive and negative factors that we considered in this valuation (not all-inclusive):
	Positives:
	The Company has substantially completed its development process as of the date of valuation;
	A lack of a well developed formal banking sector in emerging markets combined with high cell phone penetration and low Internet and ATM penetration provide an attractive opportunity for the widespread implementation of mobile banking;
	Mobile banking provides carriers and banks with attractive opportunities for new sources of revenue and cost reduction; and,
	Successful mobile banking initiatives in countries such as South Africa and the Philippines suggest that the use of mobile phone...

	Negatives:
	The Company is in the start-up stage of its development and has not yet negotiated any licensing agreements with carriers or financial institutions or generated revenues;
	Challenges remain to obtaining widespread acceptance of mobile banking technology in emerging markets including the need to overcome a large customer adoption barrier; and,
	Several hurdles remain for the implementation mobile banking in emerging markets, such as the ability to provide liquidity through a cash conversion platform and gaining merchant acceptance of mobile payments;


	FUNDAMENTAL INFORMATION ON the SUBJECT COMPANY

	Background and Operations
	Banana Corporation was incorporated in the State of Washington on June 16, 2006. BC’s only product offering is its proprietary MetaWallet mCommerce software platform.
	MetaWallet is a software platform designed to provide mCommerce business solutions addressing untapped markets with a low-margin...

	Company Ownership
	The Company is closely held and ownership on June 16, 2006 was as follows:
	The Company was funded with a cash contribution of $5.5 million by Robert Arnold. In exchange for his contribution, Mr. Arnold r...

	Organizational Structure
	The Company’s organizational structure, as of the date of this report, is as follows:

	Board of Directors and Management
	The Company’s executive officers are as outlined in the following table:
	Management Depth
	BC was founded by Mark Phillips and Kenn Gordon. Mr. Phillips and Mr. Gordon serve as the Company’s Chief Executive Officer and ...
	The MetaWallet team also includes David Clemmer, Systems Architect and Senior Software Engineer, Chris Gundy, Senior Software En...


	Products and Services
	MetaWallet is a flexible mobile banking platform, designed to address the unique needs of emerging markets. MetaWallet develops, integrates, and deploys commerce and financial system software that enables stored value transactions for mobile phone users.
	The product provides interoperability across various mobile operators and banks and offers turnkey implementation, complete admi...
	MetaWallet also supplies a platform and means for pervasive adoption by the customer pipeline of mobile banking, mobile payments, and peer-to-peer virtual transactions.
	MetaWallet’s software solution enables:
	Mobile airtime purchasing;
	Mobile account inquiry;
	Mobile account management;
	Stored value transactions;
	Mobile person-to-person exchange of value;
	Mobile account transfer;
	Mobile bill payment;
	Mobile remittances;
	Mobile coupon management;
	Mobile loan management; and,
	Banking integration.

	According to management, in most emerging markets pre-paid service accounts for well over 90% of the market. MetaWallet’s soluti...
	MetaWallet provides a high level of security including features such as a user assigned personal identification number, encrypted communications, and the ability to incorporate any security system into the MetaWallet platform.

	Market Opportunity
	According to management, emerging markets are plagued with a scarcity of personal computers and a dearth of readily accessible f...
	While PC and ATM penetration is low in emerging markets, cell phone penetration is high. Furthermore, partially due to low PC pe...
	Management believes MetaWallet’s mobile banking solution provides an efficient and secure vehicle for consumers’ financial transactions and increases revenue and customer loyalty for carriers and banks.
	According to management, MetaWallet will allow consumers to more easily and conveniently pay bills, add prepay minutes to their ...
	Carriers benefit financially from increased SMS traffic, increased minutes of use for prepaid users, lower prepay distribution c...
	Banks earn increased fees and enhanced customer loyalty as consumers use mobile banking services. Banks can also earn greater pr...

	Stage of Development
	As of the date of this report, the Company has completed the software and SMS and UI client interface development process, has f...
	Intellectual Property Protection
	As of the date of valuation, the Company had plans to file for patent and trademark protection for its MetaWallet mCommerce soft...


	Business Model
	The Company has implemented a flexible business model to bring the MetaWallet product to market which includes the following features:
	Upfront licensing fee, revenue share, or a combination of both;
	International based developers;
	License software directly to carriers and carrier groups;
	Licensees handle customer support in country; and,
	Carriers or banks control service perpetually without MetaWallet control.

	BC has positioned the MetaWallet product to provide a carrier-centric mobile banking solution which is specifically designed for...
	Marketing and Distribution
	Management indicated that MetaWallet will leverage cell phone penetration to target carriers’ existing customer base. MetaWallet...

	Geographic Markets
	BC intends to offer its MetaWallet service in emerging markets where banking services are underdeveloped. According to managemen...
	In Latin America, approximately 32% of the population has mobile phones while only 10% have Internet access. In Sub-Saharan Afri...

	Customer Base
	MetaWallet targets three categories of customers: carriers, banks, and non-profits. According to management, mobile carriers can...
	Banks can employ MetaWallet’s software to connect account holders’ cellular service to their bank accounts, extending branch fun...
	Non-profit organizations can leverage MetaWallet’s software to increase the efficiency of their operations. Micro-lending organi...

	Competition
	The Company’s competitors include companies involved in efforts to enable mobile banking, mobile payments, remittance systems an...
	Carriers whom can joint venture with a bank to implement a mCommerce system;
	Banks whom can joint venture with a carrier to implement a mCommerce system;
	Payment solutions providers such as Visa, MasterCard, and American Express;
	Financial remittance systems such as Western Union; and,
	Mobile Payment/Mobile Banking Software companies.



	Summary of Forecasted Revenues and Expenses
	Summarized below is management’s forecast of revenues and expenses for the years ending December 31, 2007 through 2011:

	Summary
	MetaWallet leverages cell phone penetration in emerging markets to provide a mobile banking platform for communities with underd...
	As of the date of valuation, the Company is in the start-up stage of its life cycle. Although the Company has substantially comp...
	We believe an investor in BC would assess some additional risk to an investment in the Company based internal factors related to...
	ECONOMIC Conditions
	Introduction
	No individual company operates in isolation. Any company’s performance depends on external variables over which it can exercise ...

	The Emerging Markets Economy
	The following excerpts are from the Bank of International Settlements 75th Annual Report: Issues in Emerging Market Economies, d...
	Highlights
	Macroeconomic Overview
	Pattern of Demand
	Rising Inflation Pressures
	Outlook and Risks
	Two Major External Challenges
	Shifts in the Terms of Trade
	Strong Demand for Emerging Market Assets
	Issues Raised By Commodity Price Increases
	Implications Of Relative Price Shocks
	Policy Responses And Regimes
	Consequences Of Policy Responses

	Summary
	The expansion which has been under way in emerging market economies since 2002 consolidated further in the period under review. ...
	We believe an investor in BC would assess some additional risk to an investment in the Company based on current economic conditi...


	INDUSTRY Conditions
	In addition to giving consideration to the economy, we also consider the state of the industry in which the Company operates. Th...
	The following excerpts are from IBIS World Industry Reports, for “Computer Systems Design and Related Services in the US”, dated May 4, 2006:
	Industry Definition
	Key Statistics
	Market Characteristics
	Segmentation
	Major Market Segments
	Geographic Spread
	Historical Performance

	Outlook
	Sensitivities

	Forecast
	The following excerpts are from “Banking on Mobiles: Why, How, for Whom?” published by Consultative Group to Assist the Poor (CGAP) and written by Ignacio Mas and Kabir Kumar, dated June 2008.
	Pinpointing the Strategic Value of Mobile Banking
	Imagining the Customer Experience
	Back to Basics: What is the “it” in Mobile Banking?
	Summary: The Power of Economics vs. Customer Experience
	What About Cash?
	How Can “it” Be Useful to Banks?

	Lessons for the Road
	The following excerpts are from “Mobile Banking in Latin America” published in the Financial Services Intelligence Series by Business News Americas, dated May 2008.

	Introduction
	Mobile Telephony and Banking Services
	SMS, Just the Beginning
	The Future

	Summary
	According to IBIS, in 2006 a major growth area in computer services was in software and systems integration as well as eCommerce...
	Mobile banking presents opportunities for growth in developing nations as a result of a lack of a well developed formal banking ...
	Although the opportunities for mobile banking in emerging markets are promising, several hurdles to the widespread implementatio...
	We believe an investor in BC would assess some additional risk to an investment in the Company based on the outlook for mobile b...


	VALUATION METHODS
	Overview
	The appropriate application of a particular method of valuation in a given case is dependent upon the facts and circumstances su...
	The purpose of the valuation;
	The existence or lack of adequate publicly traded comparable companies;
	The relative stability or irregularity of the historical earnings of the subject company;
	The premise of the valuation engagement (i.e., liquidation versus going concern).

	In this valuation, we considered the use of the income, cost, and market approaches and corresponding methods in determining fai...

	Income Approach
	The income approach is based upon the economic principle of “anticipation” (sometimes called the principle of “expectation”). In...
	There are numerous methods that make up the income approach, including capitalization of earnings, capitalization of dividends, ...
	Capitalization Methods
	All capitalization methods estimate value by converting a company’s estimated future income stream into value. This is accomplis...
	We did not use this method in our calculations because the Company’s short-term growth is expected to be significantly different from its long-term sustainable growth.

	Excess Earnings Method
	The excess earnings (“formula method”) method, as originally described in IRS Appeals and Review Memorandum 34 and updated by Re...
	This method involves the following steps:

	1. Multiplying the net tangible assets of the company by the rate of return such assets might reasonably be required to earn.
	2. Deducting this estimate of “tangible earnings” from total earnings, to derive the portion of earnings attributable to the intangible assets.
	3. Dividing the earnings attributable to intangible assets by a capitalization rate appropriate for intangibles, to estimate the total value attributable to the intangibles.
	4. Summing the value attributable to intangible assets and the value of the net tangible assets of the company to estimate an overall value.
	This method is a way of estimating the intangible value of a business. The Internal Revenue Service has stated that this method ...
	Discounted Future Income Methods
	Discounted projected future income methods involve projecting possible future income streams (e.g., earnings, cash flow) on a ye...
	When a “debt free” approach is employed, the income streams are discounted to present value at a “weighted average cost of capit...
	Shown below is the generalized formula for the discounted future income method. The formula shows the indicated value to be the sum of the present values of the annual income streams and the terminal value of the company:
	If a company’s earnings or cash flows are growing at a constant rate into perpetuity, the above method does not need to be used,...



	Indication of Value Using the Discounted Cash Flows Method
	We used the discounted cash flows method to arrive at an opinion of value. The following sections detail how we used this method to value the Company including the expected future cash flows and the development of the discount rate used.
	Estimated Future Cash Flows
	Management provided forecasted revenues and expenses based on their future expectations. We calculated expected cash flows to in...

	Derivation of Rate of Return
	We used the “build-up” derivation of the “Capital Asset Pricing Model” (CAPM) in determining an appropriate discount and capital...
	This discount rate can then be used in several ways for valuation purposes:
	Estimating the Weighted Average Cost of Capital - By weighting a company’s relative cost of equity capital (using the fair marke...
	Determining Capitalization Rate to be Applied to Earnings or Other Income or Cash Flow Measures - Subtracting the long-term expe...

	Riskless Rate
	Rates for U.S. Treasury Bills, Notes, and Bonds are often used as proxies for the riskless rate. According to the Federal Reserv...

	Combined General Equity
	Risk Premium and Size Premium
	According to the Stocks, Bonds, Bills and Inflation 2006 Yearbook (“SBBI”), published by Ibbotson Associates, over the 1926-2005...

	Specific Company Risk Premium
	In some cases, it may be appropriate to add or subtract an additional risk premium for company specific risk, representing the p...
	The purpose of the specific company risk premium analysis is to quantify the risk associated with achieving management’s forecas...

	Final Summarizing to Reach a Discount Rate
	The riskless rate and various premia are now summed to develop a discount rate, as shown below:
	The greater the risk for a specific asset the greater the rate of return required to compensate an investor for incurring the ri...
	As of the date of valuation, BC appears to be in the start-up stage of its development. In the start-up stage, the feasibility o...
	As indicated in the table above, expected annual returns for companies in the start up stage of development ranges from 50% to 100%. After consideration of all relevant factors, we believe a cost of equity of 91.44% is reasonable for BC.
	The above discount rate represents the cost of the Company’s equity. We weighted the cost of equity with the cost of debt in ord...

	Terminal Value Capitalization Rate
	The capitalization rate is based on the previously determined discount rate, less a long-term sustainable annual growth rate of ...

	Discounted Cash Flows
	Using BC’s estimated future cash flows as computed previously and the discount rate of 91.44%, we calculated the preliminary value of an equity interest in BC as follows:

	Derivation of Terminal Value
	It is impractical to estimate future cash flows into perpetuity and the longer the time period of the estimates the more difficu...


	Market Approach
	The market approach is based on the economic principle of efficient markets. The market approach estimates a value by comparing the subject business interest to comparative business interest that have been sold in an established market place.
	There are numerous methods within the market approach, including the identification and analysis of comparable publicly-traded c...
	Search for Private Company (“Guideline”) Comparables
	We searched private transaction databases to find comparable closely held companies that have sold in the private market. These databases included:
	Bizcomps - This database provides information on over 10,000 small business sales over the past ten years. A “small business” is...
	Mid Market Comps - Published by ValuSource, this database provides information on over 7,100 mid-level companies sold over the p...
	Pratt’s Stats - Published by Business Valuation Resources, LLC, this database includes transaction information on more than 8,60...
	IBA - Published by the Institute of Business Appraisers (“IBA”), this database includes information on more than 33,000 closely held business transactions, gathered from IBA members.
	The following chart shows the selection criteria for sales of privately held companies:
	The transactions in the various databases generally involve privately held businesses where a controlling interest (usually 100%...
	Based on the lack of insight into the specific assets and operations of the companies included in the private company transactio...

	Search for Public Company (“Guideline”) Comparables
	When valuing the shares of a closely held company, since no market exists, an alternative is to seek guidance from the prices in...
	There is an inherent difference between closely held companies and publicly traded companies. Closely held companies are often m...
	While RR 59-60 suggests the consideration of comparable companies, it does not clearly define “comparable.” However, over the ye...
	companies are in the same or similar line of business.
	companies have similar competitive positions within the industry.
	companies have similar historical rates of growth.
	companies have similar historical and current levels of profitability.
	companies have similar capital structures.
	companies have similar product lines.
	companies are of similar size, relative to sales volume and total assets.

	During the course of this engagement we analyzed the EDGAR database from the Securities and Exchange Commission, and other sourc...
	Standard Industrial Classification Code (SIC)
	Name of the enterprise
	Exchange in which the security is traded
	Historical beta
	Total market capitalization
	Common equity
	Preferred equity
	Amount of deferred tax and credits
	Amount of other liabilities
	Amount of long-term debt
	Amount of current liabilities
	Amount of total assets
	Amount of total net sales
	Earnings growth
	Return on equity (ROE)

	We searched for possible comparable public companies in the same or similar line of business as the Company. The purpose of this analysis was to determine their validity as possible comparables along the following criteria:
	Resources used to identify guideline companies included SIC and NAICS codes, the Directory of Companies Required To File With Th...
	After a closer analysis, we determined that the differences between the potential public companies and the subject company were ...
	Additionally, the potential guideline companies we found have products with proven technology and have achieved commercializatio...
	We also looked at acquisition data reported in the Control Premium Study published by FactSet MergerStat, LLC for target companies that were categorized under either of the above indicated SIC codes. The acquisitions we found are as follows:
	We were not able to use the above acquisition data for valuation purposes for the same reasons we did not use the publicly traded guideline company method. Therefore, we did not utilize the market approach for the valuation of BC.

	Cost Approach
	The cost approach (or asset-based approach) is based on the economic principle of substitution. When properly applied, cost approach methods are some of the more complex and rigorous valuation analyses.
	However, the theoretical underpinning of this approach is simple: the value of the business enterprise is the value of all of th...
	The cost approach involves adjusting the Company’s individual assets and liabilities up or down to reflect their fair market val...
	Cost Method Considered
	Adjusted Net Assets - The adjusted net assets method is an asset-based method. It is used to value a business based on the fair ...
	This method of valuation is most appropriately applied in situations where the subject company is an investment company, a holdi...
	We were not made aware of any current or future plans to pursue a course of liquidation.


	Conclusion
	Based on our consideration of all relevant factors, the fair market value of a 100% equity interest in Banana Corporation as of June 16, 2006 is $58,967,000.
	We have no present or contemplated financial interest in Banana Corporation. Our fees for this valuation are based upon hourly b...
	This valuation was performed to determine the fair market value of the Company and is intended for no other purpose. This letter...



	APPENDIX 1

	Certification
	We certify that, to the best of our knowledge and belief:
	1. The statements of fact contained in this appraisal report are true and correct.
	2. The reported analyses, opinions, and conclusions are limited only by the reported assumptions and limiting conditions, and is our personal, impartial, and unbiased professional analyses, opinions, and conclusions.
	3. We have no present or prospective interest in the property that is the subject of this report, and we have no personal interest with respect to the parties involved.
	4. We have no bias with respect to the property that is the subject of this report or to the parties involved with this assignment.
	5. Our engagement in this assignment was not contingent upon developing or reporting predetermined results.
	6. Our compensation for completing this assignment is not contingent upon the development or reporting of a predetermined value ...
	7. The economic and industry data included in the valuation report have been obtained from various printed or electronic referen...
	8. Our analyses, opinions, conclusions (valuation engagement) and this report has been prepared in conformity with the American ...
	9. The parties for which the information and use of the valuation report is restricted are identified; the valuation report is not intended to be and should not be used by anyone other than such parties.
	10. The valuation analyst has no obligation to update the report or the opinion of value for information that comes to our attention after the date of the report.
	11. This report and analysis were prepared under the direction of Kevin R. Yeanoplos, CPA/ABV/ CFF, ASA with significant profess...
	12. The American Society of Appraisers has a mandatory recertification program for its Senior Members. Appraisers are in compliance with that program.
	13. No one provided significant professional assistance to the persons signing this report.

	Kevin R. Yeanoplos, CPA/ABV/CFF, ASA
	John M. Martin
	July 24, 2009
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	Guest panelist for the H.N. and Frances C. Berger Entrepreneur-
	ship Program, Eller College of Business and Public Administration,
	The University of Arizona
	Guest lecturer for Thunderbird American Graduate School of
	Management, Glendale AZ.
	AICPA Business Valuation Volunteer of the Year 2006
	ASCPA Special Award for Dedication to the BV Section 2007
	Specialized Training American Society of Appraisers, Principles of Valuation
	American Institute of Certified Public Accountants, Business Valuation Certificate of Educational Achievement
	American Institute of Certified Public Accountants, Annual National Business Valuation Conferences
	Illinois CPA Society, Annual Business Valuation Symposium
	Various other relevant training and readings in the area of business valuation
	American Arbitration Association, Commercial Arbitrator Training Workshop I and II
	Collaborative Divorce Team Training
	Curriculum Vitae
	Kevin R. Yeanoplos
	Page 4
	Community Involvement Sertoma Club, Charter Member Midvale, Utah Chapter
	Former President, United Cerebral Palsy of Utah Housing
	Corporation
	Former Member Finance Committee, Make-A-Wish Foundation
	of Utah
	Former National Treasurer, The Bridge Foundation
	Former Member Finance Committee, Ronald McDonald House
	Former Chairman, Treasurer, Fort Lowell Shootout
	Former Advisor, Women’s Sports Foundation - Tucson Chapter
	Former Board Member, Desert Dove Farm, Inc.
	Professional & Business

	Associations Licensed to practice in Utah, Arizona, Washington.
	. American Institute of Certified Public Accountants
	. Member of Consulting Services Division
	. Member Virtual Grassroots Panel
	. Past Member CS Member Development and
	Communications Subcommittee
	. Past Member CS Business Valuations and Appraisals
	Committee
	. Past Member ABV Exam Writing Subcommittee
	. Chair, ABV Credential Committee
	. Chair, 2000 National Bus. Val. Conference
	. American Association of Franchises and Dealers
	. Past Chairman, FinancialLine Steering Committee
	. Past Secretary, Trade Association Council
	. Past Member Fair Franchising Standards Committee
	. Past Member National Franchisee Training Initiative
	. Past Member Institute of Valuation Advisors
	. Past Member The ESOP Association
	. The National Center For Employee Ownership
	. Past Member Salt Lake Estate Planning Council
	. Past Member Southern Arizona Estate Planning Council
	. Past Member Institute of Business Appraisers
	. American Society of Appraisers
	. Past Secretary/Treasurer, Salt Lake Chapter
	. Past Secretary/Treasurer, Tucson Chapter
	. Past President, Tucson Chapter
	. International Board of Examiners
	. Education Task Force
	. National Association of Certified Valuation Analysts
	. Past Member Standards Committee
	. Past Member CVA Grading Team
	. Past Vice-President and Executive Board member
	. Past Advisory Board member
	. Past Member Business Valuation Research Institute
	Curriculum Vitae
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	Professional & Business
	Associations - Cont.
	. Utah Association of Certified Public Accountants
	. Past Secretary, Litigation Support Committee
	. Founding Chairman, Business Valuation Committee
	. Arizona Society of Certified Public Accountants
	. Past Member Litigation Support Committee
	. Two-time Chairman, Business Valuation Committee
	. Past Secretary, Treasurer, Southern Chapter
	. Illinois Society of Certified Public Accountants
	. Past Member Litigation Support Committee
	. Salt Lake Area Chamber of Commerce
	. Past Member Business Education Partnership Committee
	. Past Member Business to Business Roundtable
	. Tucson Metropolitan Chamber of Commerce
	. Past Member, Business Development Committee
	. Financial Consulting Group
	. Past Team Leader, Franchise Industry
	. Member Advisory Board
	. Past Member Utah Restaurant Association
	. International Who’s Who of Professionals
	. Graduate of Greater Tucson Leadership ’99
	. American Arbitration Association Commercial Panel
	. The Best Lawyers of America Directory of Expert Witnesses
	. Past Member Arizona Association of Business Brokers
	. Medical Group Management Association
	. Arizona Medical Group Management Association
	Curriculum Vitae
	Kevin R. Yeanoplos
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	Selected Involvement in Professional Publications and
	Presentations
	1) Using Valuation Master 4.0, text for Certified Professional Education (CPE) Seminars; Black Green, Yeanoplos & Co., P.C., 1994.
	2) Business Valuations: Fundamentals and Techniques, text for CPE Seminars, primary author, Black, Green, Yeanoplos & Co., P.C., 1994.
	3) Business Valuations: Case Analysis, text for CPE Seminars, co-author, Black, Green, Yeanoplos & Co., P.C., 1994.
	4) Fundamentals of Finance and Accounting, text for CPE Seminars, Black, Green, Yeanoplos & Co., P.C., 1994.
	5) So You Need and Expert Witness?, article for Viewpoint on Value, Practice Development Institute, 1995.
	6) What Does Federal Rule # 26 Mean For You?, Presentation given at National Association of Certified Valuation Analysts Spring 1995 Semi-Annual Conference.
	7) Business Valuation: Opportunities for Success, Presentation given at the Utah Association of CPA’s Update ’95 Conference.
	8) Business Valuation: An Advanced Case Study, Presentation given at the Utah Association of CPA’s Update ’95 Conference.
	9) Estate Valuation: Voo Doo Economics?, Presentation given for Lorman Education Services, Inc., 1996.
	10) Working Without a Net: The Case for Engagement Letters, Presentation given at American Institute of Certified Public Accountants 1996 National Business Valuations Conference.
	11) What is Value?, Presentation given for Security Financial Group, 1996.
	12) The Basics of Business Valuation., Presentation given at Westminster College’s 20th Annual Tax Practitioners’ Institute, 1996.
	13) Information Sources for Litigation Support: The Where’s and Why’s, Presentation given at the Utah Association of CPA’s 1996 Summer Update.
	14) Selecting the Best Equity Structure, Presentation given at American Association of Franchises and Dealers 1996 Annual Meeting and Convention.
	15) Show Me the Money! How to Manage a Competitive Franchise Without Exhausting Your Profits, Presentation given at the Association of Meineke Dealers 1997 Annual Conference.
	16) Practical Tips to Maximize Your Profits, Presentation given at American Association of Franchises and Dealers 1997 Annual Meeting and Convention.
	17) Overview of the AICPA Business Valuation CEA Program, Article written for The Journal Entry, monthly newsletter of the Utah Association of CPA’s.
	18) Accredited Business Valuator Examination Review Course; First Edition, CPE Seminar, co-author, written for the Utah Association of CPA’s, 1997.
	19) Upstart Guide to Evaluating, Buying, and Growing a Franchise, co-author, written for the Association of Small Business Development Centers, 1997.
	20) Selected Tax Aspects of Estate Planning, Presentation given for Lorman Education Services, Inc., 1997.
	Curriculum Vitae
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	Selected Involvement in Professional
	Publications and Presentations (continued)
	21 ) What are the Costs of Being a Franchise?, Presentation given for the Association of Small Business Development Centers, 1997.
	22 ) Valuation Discounts and Family Limited Partnerships: FliP’s or Flops?, Presentation given for the Utah Association of CPA’s, 1997.
	23) Valuation Discounts and Family Limited Partnerships: FliP’s or Flops?, Presentation given for the CPA/Law Forum, Tucson, Arizona, 1997.
	24) Considerations for the Appraisal of Donated Property, Presentation given for the American Society of Appraisers, Tucson Chapter, 1997.
	25) The Basics of Business Valuation, Presentation given for the Arizona’s Women’s Society of Certified Public Accountants, 1998.
	26) Breaking Up is Hard to Do! The Taxing Financial Aspects of Marital Dissolutions, Presentation given to the Utah State Bar Association Family Law Section, 1998.
	27) Valuation Adjustments and Family Limited Partnerships, Presentation given at Bank of America, Phoenix, Arizona, 1998.
	28) Seeing Litigation Through Rose-Colored Eyeshades - Effective Utilization of the CPA, Presentation given at State Bar of Arizona, Family Law Section, Tucson, Arizona, 1998.
	29) Preparing for the 1998 Accredited Business Valuator Examination Review Course, CPE seminar, co-author, written for the American Institute of CPA’s, 1998.
	30) Cases, Places, Faces and All That Jazz! Presentation given to the Utah Association of CPA’s Annual Business Valuation Symposium, 1998
	31) “The Price is Right” - Developing Valuation Opportunities, Presentation given to Utah Association of CPA’s Annual Tax Symposium, 1998.
	32) Maximizing Dollars With Minimum Cents: Buying and Selling A Business, Presentation to American Women’s Society of Certified Public Accountants, 1998.
	33) International Business Valuations: Overview and Methodologies, AICPA Co-Author, 1998.
	34) Case in Point: Valuing a Closely Held Business, Presentation to American Women’s Society of Certified Public Accountants, 1998.
	35) Working Without a Net: The Case for Engagement Letters, Presentation given for Arizona Society of CPA’s, 1999.
	36) Breaking Up is Hard to Do! The Taxing Financial Aspects of Marital Dissolutions, Presentation given to CPA/ Law Forum, 1999.
	37) The Basics of Business Valuation, Presentation given to National Bank of Arizona, 1999.
	38) Preparing for the 1999 Accredited Business Valuator Examination Review Course, CPE seminar, co-author, written for the American Institute of CPA’s, 1999.
	39) Valuation of Goodwill in a Professional Practice, Presentation given for the Arizona Society of CPA’s First Annual Business Valuation Conference, September 1999.
	40) Painting a Masterpiece - The Creation of an effective Valuation Report, Presentation given for the American Institute of CPA’s National Business Valuation Conference, December 1999.
	41) Profits for the Ages: Getting the Most Out of a Closely-held Business, Presentation given for the Arizona Society of CPA’s Southern Chapter, December 1999.
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	Kevin R. Yeanoplos
	Page 8
	Selected Involvement in Professional
	Publications and Presentations (continued)

	42) Preparing for the 1999 Accredited Business Valuator Examination Review Course, CPE seminar, co-author, written for the American Institute of CPA’s, 2000.
	43) The Basics of Business Valuation Part I, Presentation given to American Society of Appraisers - Southern Arizona Chapter, March 2000.
	44) The Basics of Business Valuation Part II, Presentation given to American Society of Appraisers - Southern Arizona Chapter, April 2000.
	45) The Valuation of Construction Companies, Presentation given to Construction Financial Managers of America, Southern Arizona Chapter, August 2000.
	46) A CPA’s Guide to Buying and Selling Businesses, Co-author of CPE program, August 2000.
	47) To FMV or Not to FMV, That is the Questions, Presentation given to the Institute of Management Accountants, September 2000.
	48) The Business of Valuation, Presentation given to the Southern Arizona Estate Planning Council, October 2000.
	49) “Sale”ing - The Seven C’s: Helping Your Client Maximize the Value of Their Business, Presentation given for the American Institute of CPA’s National Management of an Accounting Practice Conference, November 2000.
	50) To FMV or Not to FMV, that is the Questions, Presentation given to Arizona Women’s Society of CPA’s, November 2000.
	51) The Valuation of Restaurants and Bars: A Recipe for Success, Presentation given for the American Institute of CPA’s National Business Valuation Conference, November 2000.
	52) Practice Makes Perfect - Valuing Professional Entities, Presentation given for the American Institute of CPA’s National Business Valuation Conference, November 2000.
	53) The Valuation of Goodwill in a Closely Held Business; Hit or Myth?, Presentation given for the Arizona Supreme Court 2001 Domestic Relations Conference, February 2001.
	54) The Phantom Menace: Demystifying Valuations of ESOP Companies, Presentation given for the Arizona Society of CPA’s, March 2001.
	55) ‘Sale”ing - The Seven C’s: Helping Your Client Maximize the Value of Their Business, Presentation given for the CPA Law Forum, April 2001.
	56) Common Tax Issues in Dissolution Cases, Presentation given for the Pima County Bar Association, April 2001.
	57) Advanced Valuation Issues in Domestic Relations Cases, Presentation given for the Arizona State Bar, May 2001.
	58) Valuing Professional Practices and Licenses, Third Edition, Published by Aspen Law & Business, contributing author, June 2001.
	59) The Invaluable Valuation: It Pays to Know What Your Business Is Worth, Presentation given for CEO Services, August 2001.
	60) Whatever Floats Your Boat: Valuing ESOP Companies, Presentation given for the ESOP Association Western States Chapter 2001 Conference, September 2001.
	61) Reasonable Compensation and Excess Earnings: Hit or Myth?, Presentation given for the Arizona Society of CPAs 2001 Business Valuation Conference, September 2001.
	Curriculum Vitae
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	Selected Involvement in Professional
	Publications and Presentations (continued)

	62) A Fist of Dollars! The Artful Science of Valuing Start-Up Companies, Presentation given for the Fourth Annual Tucson Entrepreneur’s Finance Form, October 2001.
	63) Don’t Slam the Door on the Way Out! Transitioning the Family Business, Presentation given for Research Management Associates, November 2001.
	64) Treasure of the Santa Catalinas: ESOPs for the Small Business, Presentation given with Menke and Associates, December 2001.
	65) Don’t Let the Door Hit You on the Way Out! Transitioning the Family Business, Presentation given for Arizona Women’s Society of CPAs, December 2001.
	66) Opening the Gift of Employee Ownership. Presentation given for The ESOP Association California/Western State Chapter, March 11, 2002.
	67) What You See Is Not What You Get! Applying Kelly v. Kelly to Public Service Retirement Benefits. Presentation given for the Arizona State Bar 2002 Advanced Domestic Relations Conference, May 2002.
	68) Value Is In The Eye Of The Beholder - The Basics of Business Valuation. Presentation given for the National Society of Professional Estimators, May 2002.
	69) If I Can’t Take the Fifth, Can I Take A Six-Pack Instead? A Primer for the Aspiring Expert Witness. Presentation given for the CPA/Law Forum, June 27, 2002.
	70) Equity and Executive Compensation in ESOP Companies. Presentation given for the ESOP Association California/Western States Chapter 2002 Conference, September 12, 2002.
	71) Personal vs. Professional Goodwill - Hit or Myth? Presenter and Moderator for the ASCPA Advanced Business Valuation Roundtable, October 16, 2002.
	72) Finance - The Basics, Author and Presenter for Lorman Education Services, November 1, 2002.
	73) Getting Down to Brass Tax! Exploring Taxation Issues in Domestic Relations, Presentation given at the Joint Tax Litigation S...
	74) Is That Your Final Answer? A Primer For the Aspiring Expert Witness, Presentation given at the AWSCPA 2003 National Conference, Montreal, Canada, June 2003.
	75) The Good, The Bad, and The Ugly - ESOPs for the Small Business, Presentation given at the AWSCPA 2003 National Conference, Montreal, Canada, June 2003.
	76) You Say Potato, and I Say Potato…Exploring the Differences Between Business Valuation and Damages, Presentation given at the ASCPA 5th Annual Business Valuation Conference, Phoenix, Arizona, September 2003.
	77) Exploring Your Options - Understanding Equity Based Compensation, Presentation given to the CPA/Law Forum of Tucson, Arizona, September 2003.
	78) Finance - The Basics, Author and Presenter for Lorman Education Services, November 4, 2003.
	79) Goodwill in the Closely Held Business - Hit or Myth?, presentation given for the State Bar of Arizona Advanced Domestic Relations Conference, November 2003.
	80) Reasonable Compensation and Excess Earnings: Hit or Myth?, article written for the National Litigation Consultants' Review, November 2003, Volume 3, Issue 6.
	81) Getting Down to Brass Tax! Exploring Taxation Issues in Domestic Relations, Presentation given at the Tax Study Group, Tucson, Arizona, April 23, 2004.
	Curriculum Vitae
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	Selected Involvement in Professional
	Publications and Presentations (continued)

	82) Don’t Let the Door Hit You on the Way Out! Transitioning the Family Business, Presentation given for Arizona Society of CPAs, June 2004.
	83) Reasonable Compensation and Excess Earnings: Hit or Myth?, Published in the Journal of forensic Accounting’s Special Supplement: Forensic Accounting on Matrimonial Divorce, September 2004.
	84) Panel: A Frank Discussion of Today’s Controversial Valuation Issues, presentation given a t the ASCPA’s 6th Annual Business Valuation Conference, September 2004.
	85) Special Industries - What’s Going on in the Marketplace, presentation given at the AICPA National Conference on Fraud and Litigation, September 2004.
	86) Cost of Capital: Discount Rates, Capitalization Rates and Other Natural Disasters, presentation given at For Better or For Worse 2005, State Bar of Arizona, January 2005.
	87) Forensic Accounting in Matrimonial Divorce, Co-author, R.T. Edwards, 2005.
	88) Fundamentals of Business Valuation, Presentation given to the Arizona Association of Business Brokers, July 2005.
	89) The Basics of Business Valuation, Seminar presented for The Risk Management Association, Souther Arizona Chapter, November 2005.
	90) The Basics of Business Valuation, Seminar presented to Lutz and Company, Omaha, Nebraska, October 2005.
	91) Valuing Professional Practices, Teleconference presented for BV Resources, LLC., December 2005.
	92) Creativity + Efficiency = Profitability, Article written for the CPA Expert, Fall 2005 issue.
	93) Calculating Goodwill: What is Personal and What is Professional?, Teleconference presented for BV Resources, LLC., January 2006.
	94) Financial Valuation: Application and Models, 2nd Edition, Contributing Author, 2006.
	95) The Basics of Business Valuation, Seminar presented to the Northwest Entrepreneur Network, Seattle, Washington, June 2006.
	96) Goodwill Hunting: Calculating Personal vs. Professional?, Presentation given for the Arizona Society of CPAs 2006 Business Valuation Conference, September 2006.
	97) Advanced Topics Discussion Panel, Panel participant at the FCG Semi-Annual Conference, September 2006.
	98) Litigation Do’s and Don’ts, Presentation given at the Kansas Society of CPAs Business Valuation and Litigation Support Seminar, October 2006.
	99) You Say Potato, and I Say Potato…Exploring the Differences Between Business Valuation and Damages, Presentation given at the Kansas Society of CPAs Business Valuation and Litigation Support Seminar, October 2006.
	100) Feelin’ Hot, Hot, Hot - Exploring Hot Button Issues, Presentation given at the Washington Society of CPAs Business Valuation and Litigation Support Seminar, October 2006.
	101) The Qualified Appraiser, Presentation given at the Tax Study Group, Tucson, Arizona, January 19, 2007.
	102) The Qualified Appraiser, Presentation given at to the Tucson Chapter of the ASA, March 19, 2007.
	103) Where There’s Smoke........, Presentation given to the AWSCPA Tucson Chapter, May 23, 2007.
	104) Valuing Auto Dealerships, Teleconference presented for BV Resources, LLC., October 2007.
	105) Cost of Capital, Presentation given at the Washington Society of CPAs Business Valuation and Litigation Support Seminar, October 2007.
	Curriculum Vitae
	Kevin R. Yeanoplos
	Page 11
	Selected Involvement in Professional
	Publications and Presentations (continued)

	106) Guide to Personal v. Enterprise Goodwill, Co-author, published by BV Resources, 2007.
	107) Exit Strategies, interviewed for Inside Arizona Business, December 9, 2007, KVOA-TV.
	108) Valuing Professional Practices and Licenses, Sixth Edition, Published by Aspen Law & Business, contributing author, June 2008.
	109) What Is Reasonable Compensation?,article written for the Pennsylvania Bar Association, July 2008.
	110) Various interviews and stories for Business Week, Forbes, Phoenix Business Journal, Franchise Times Magazine, LA Business Journal, Fortune, Inside Tucson Business, Las Vegas Business Press, Arizona Daily Star, etc.
	Curriculum Vitae
	Kevin R. Yeanoplos
	Page 12
	Selected Courses Instructed

	1) Business Valuations: Fundamental, Techniques & Theory, National Association of Certified Valuation Analysts.
	2) Business Valuations: Case Analysis Series #1 and Report Writing, National Association of Certified Valuation Analysts.
	3) Using Valuation Master 4.0, National Association of Certified Valuation Analysts.
	4) Introduction to the Valuation of Businesses & Professional Practices, American Institute of CPA’s.
	5) An Engagement Approach to Researching, Evaluating & Understanding the Company, American Institute of CPA’s.
	6) Data Research & the Market Approach to Valuation, American Institute of CPA’s.
	7) The Income Approach & Asset Based Approach to Valuation, American Institute of CPA’s.
	8) Special Issues in Business Valuation, American Institute of CPA’s.
	9) Valuations and Transfers: A Case Study, American Institute of CPA’s.
	10) The CPA-Valuator-Expert Witness, American Institute of CPA’s.
	11) A Practical Approach to Valuation Report Writing, American Institute of CPA’s.
	12) Advanced Valuation Discounts and Premiums, American Institute of CPA’s.
	13) Preparing for The 1997 AICPA ABV Examination Review Course, American Institute of CPA’s.
	14) Preparing for The 1998 AICPA ABV Examination Review Course, American Institute of CPA’s.
	15) Preparing for The 1999 AICPA ABV Examination Review Course, American Institute of CPA’s.
	16) Preparing for The 2000 AICPA ABV Examination Review Course, American Institute of CPA’s.
	17) Preparing for The 2002 AICPA ABV Examination Review Course, American Institute of CPA’s.
	18) Preparing for The 2004 AICPA ABV Examination Review Course, American Institute of CPA’s.
	19) Preparing for The 2005 AICPA ABV Examination Review Course, American Institute of CPA’s.
	20) Preparing for The 2007 AICPA ABV Examination Review Course, American Institute of CPA’s
	21) Fundamentals of Business Valuation, Part 1, American Institute of CPA’s.
	22) Fundamentals of Business Valuation, Part 2, American Institute of CPA’s.
	23) Market Approach: Advanced Guideline Company Analysis, American Institute of CPA’s
	24) Advanced Computing the Cost of Capital, American Institute of CPA’s.
	25) Small Business Valuation Case Study, American Institute of CPA’s.
	26) Valuation Issues in Divorce Settings, American Institute of CPA’s.
	27) Splitting Up is Hard to Do: Advanced Valuation Issues in Divorce, American Institute of CPA’s.
	28) An Exciting Insight into the Health Care Industry and Medical Practice Valuation, American Institute of CPA’s.
	29) Exploring Issues in Valuing Stock Options and Other Assets You Can’t See, American Institute of CPA’s.
	30) Valuation Introduction, Research and Analysis, and the Asset Approach, American Institute of CPA’s.
	31) The Income Approach and Cost of Capital, American Institute of CPA’s.
	32) The Market Approach, Discount and Premiums, American Institute of CPA’s.
	33) Reports, Standards, and Tax Valuations, American Institute of CPA’s.
	34) Valuation of Specialized Areas, American Institute of CPA’s.
	35) Business Valuation Essentials: Case Study, American Institute of CPA’s.
	36) Small Business Valuation: A Real Life Case Study, American Institute of CPA’s.
	37) Valuing Goodwill and Intangible Assets, American Institute of CPA’s.
	Curriculum Vitae
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	Selected Courses Instructed (continued)

	38) Introduction to Business Valuation, American Society of Appraisers.
	39) Fair Value Accounting: A Critical New Skill for All CPAs, American Institute of CPA’s.
	40) Fundamentals of Business Valuation: Business Valuation School, American Institute of CPA’s.
	Curriculum Vitae
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	Professional References
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	Accredited Senior Appraiser
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	Seattle, WA 98101
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	Attorney at Law
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	Tucson, AZ 85712
	Mr.Marc Fleischman
	Certified Public Accountant
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	Tucson, AZ 85718
	Mr. James Rigby
	Accredited Senior Appraiser
	THE FINANCIAL VALUATION GROUP
	900 Wilshire Blvd., Suite 514
	Los Angeles, CA 90017
	APPENDIX 3


	Definitions
	To enhance and sustain the quality of business valuations for the benefit of the profession and its clientele, the below identified societies and organizations have adopted the definitions for the terms included in this glossary.
	The performance of business valuation services requires a high degree of skill and imposes upon the valuation professional a dut...
	If, in the opinion of the business valuation professional, one or more of these terms needs to be used in a manner that materially departs from the enclosed definitions, it is recommended that the term be defined as used within that valuation engagement.
	This glossary has been developed to provide guidance to business valuation practitioners by further memorializing the body of kn...
	Departure from this glossary is not intended to provide a basis for civil liability and should not be presumed to create evidence that any duty has been breached.
	American Institute of Certified Public Accountants
	American Society of Appraisers
	Canadian Institute of Chartered Business Valuators
	National Association of Certified Valuation Analysts
	The Institute of Business Appraisers
	Adjusted Book Value Method - a method within the asset approach whereby all assets and liabilities (including off-balance sheet, intangible, and contingent) are adjusted to their fair market values (NOTE: In Canada on a going concern basis).
	Adjusted Net Asset Method - see Adjusted Book Value Method.
	Appraisal - see Valuation.
	Appraisal Approach - see Valuation Approach.
	Appraisal Date - see Valuation Date.
	Appraisal Method - see Valuation Method.
	Appraisal Procedure - see Valuation Procedure.
	Arbitrage Pricing Theory - a multivariate model for estimating the cost of equity capital, which incorporates several systematic risk factors.
	Asset (Asset-Based) Approach - a general way of determining a value indication of a business, business ownership interest, or security using one or more methods based on the value of the assets net of liabilities.
	Beta - a measure of systematic risk of a stock; the tendency of a stock's price to correlate with changes in a specific index.
	Blockage Discount - an amount or percentage deducted from the current market price of a publicly traded stock to reflect the dec...
	Book Value - see Net Book Value.
	Business - see Business Enterprise.
	Business Enterprise - a commercial, industrial, service, or investment entity (or a combination thereof) pursuing an economic activity.
	Business Risk - the degree of uncertainty of realizing expected future returns of the business resulting from factors other than financial leverage. See Financial Risk.
	Business Valuation - the act or process of determining the value of a business enterprise or ownership interest therein.
	Capital Asset Pricing Model (CAPM) - a model in which the cost of capital for any stock or portfolio of stocks equals a risk-free rate plus a risk premium that is proportionate to the systematic risk of the stock or portfolio.
	Capitalization - a conversion of a single period of economic benefits into value.
	Capitalization Factor - any multiple or divisor used to convert anticipated economic benefits of a single period into value.
	Capitalization of Earnings Method - a method within the income approach whereby economic benefits for a representative single period are converted to value through division by a capitalization rate.
	Capitalization Rate - any divisor (usually expressed as a percentage) used to convert anticipated economic benefits of a single period into value.
	Capital Structure - the composition of the invested capital of a business enterprise, the mix of debt and equity financing.
	Cash Flow - cash that is generated over a period of time by an asset, group of assets, or business enterprise. It may be used in...
	Common Size Statements - financial statements in which each line is expressed as a percentage of the total. On the balance sheet...
	Control - the power to direct the management and policies of a business enterprise.
	Control Premium - an amount or a percentage by which the pro rata value of a controlling interest exceeds the pro rata value of a non-controlling interest in a business enterprise, to reflect the power of control.
	Cost Approach - a general way of determining a value indication of an individual asset by quantifying the amount of money required to replace the future service capability of that asset.
	Cost of Capital - the expected rate of return that the market requires in order to attract funds to a particular investment.
	Debt-Free - we discourage the use of this term. See Invested Capital.
	Discount for Lack of Control - an amount or percentage deducted from the pro rata share of value of 100% of an equity interest in a business to reflect the absence of some or all of the powers of control.
	Discount for Lack of Marketability - an amount or percentage deducted from the value of an ownership interest to reflect the relative absence of marketability.
	Discount for Lack of Voting Rights - an amount or percentage deducted from the per share value of a minority interest voting share to reflect the absence of voting rights.
	Discount Rate - a rate of return used to convert a future monetary sum into present value.
	Discounted Cash Flow Method - a method within the income approach whereby the present value of future expected net cash flows is calculated using a discount rate.
	Discounted Future Earnings Method - a method within the income approach whereby the present value of future expected economic benefits is calculated using a discount rate.
	Economic Benefits - inflows such as revenues, net income, net cash flows, etc.
	Economic Life - the period of time over which property may generate economic benefits.
	Effective Date - see Valuation Date.
	Enterprise - see Business Enterprise.
	Equity - the owner’s interest in property after deduction of all liabilities.
	Equity Net Cash Flows - those cash flows available to pay out to equity holders (in the form of dividends) after funding operations of the business enterprise, making necessary capital investments, and increasing or decreasing debt financing.
	Equity Risk Premium - a rate of return added to a risk-free rate to reflect the additional risk of equity instruments over risk free instruments (a component of the cost of equity capital or equity discount rate).
	Excess Earnings - that amount of anticipated economic benefits that exceeds an appropriate rate of return on the value of a selected asset base (often net tangible assets) used to generate those anticipated economic benefits.
	Excess Earnings Method - a specific way of determining a value indication of a business, business ownership interest, or securit...
	Fair Market Value - the price, expressed in terms of cash equivalents, at which property would change hands between a hypothetic...
	Fairness Opinion - an opinion as to whether or not the consideration in a transaction is fair from a financial point of view.
	Financial Risk - the degree of uncertainty of realizing expected future returns of the business resulting from financial leverage. See Business Risk.
	Forced Liquidation Value - liquidation value, at which the asset or assets are sold as quickly as possible, such as at an auction.
	Free Cash Flow - we discourage the use of this term. See Net Cash Flow.
	Going Concern - an ongoing operating business enterprise.
	Going Concern Value - the value of a business enterprise that is expected to continue to operate into the future. The intangible...
	Goodwill - that intangible asset arising as a result of name, reputation, customer loyalty, location, products, and similar factors not separately identified.
	Goodwill Value - the value attributable to goodwill.
	Guideline Public Company Method - a method within the market approach whereby market multiples are derived from market prices of...
	Income (Income-Based) Approach - a general way of determining a value indication of a business, business ownership interest, security, or intangible asset using one or more methods that convert anticipated economic benefits into a present single amount.
	Intangible Assets - non-physical assets such as franchises, trademarks, patents, copyrights, goodwill, equities, mineral rights,...
	Internal Rate of Return - a discount rate at which the present value of the future cash flows of the investment equals the cost of the investment.
	Intrinsic Value - the value that an investor considers, on the basis of an evaluation or available facts, to be the "true" or "r...
	Invested Capital - the sum of equity and debt in a business enterprise. Debt is typically a) all interest bearing debt or b) lon...
	Invested Capital Net Cash Flows - those cash flows available to pay out to equity holders (in the form of dividends) and debt in...
	Investment Risk - the degree of uncertainty as to the realization of expected returns.
	Investment Value - the value to a particular investor based on individual investment requirements and expectations. {NOTE: in Canada, the term used is "Value to the Owner"}.
	Key Person Discount - an amount or percentage deducted from the value of an ownership interest to reflect the reduction in value resulting from the actual or potential loss of a key person in a business enterprise.
	Levered Beta - the beta reflecting a capital structure that includes debt.
	Limited Appraisal - the act or process of determining the value of a business, business ownership interest, security, or intangible asset with limitations in analyses, procedures, or scope.
	Liquidity - the ability to quickly convert property to cash or pay a liability.
	Liquidation Value - the net amount that would be realized if the business is terminated and the assets are sold piecemeal. Liquidation can be either "orderly" or "forced.”
	Majority Control - the degree of control provided by a majority position.
	Majority Interest - an ownership interest greater than 50% of the voting interest in a business enterprise.
	Market (Market-Based) Approach - a general way of determining a value indication of a business, business ownership interest, sec...
	Market Capitalization of Equity - the share price of a publicly traded stock multiplied by the number of shares outstanding.
	Market Capitalization of Invested Capital - the market capitalization of equity plus the market value of the debt component of invested capital.
	Market Multiple - the market value of a company's stock or invested capital divided by a company measure (such as economic benefits, number of customers).
	Marketability - the ability to quickly convert property to cash at minimal cost.
	Marketability Discount - see Discount for Lack of Marketability.
	Merger and Acquisition Method - a method within the market approach whereby pricing multiples are derived from transactions of significant interests in companies engaged in the same or similar lines of business.
	Mid-Year Discounting - a convention used in the Discounted Future Earnings Method that reflects economic benefits being generated at midyear, approximating the effect of economic benefits being generated evenly throughout the year.
	Minority Discount - a discount for lack of control applicable to a minority interest.
	Minority Interest - an ownership interest less than 50% of the voting interest in a business enterprise.
	Multiple - the inverse of the capitalization rate.
	Net Book Value - with respect to a business enterprise, the difference between total assets (net of accumulated depreciation, de...
	Net Cash Flows - when the term is used, it should be supplemented by a qualifier. See Equity Net Cash Flows and Invested Capital Net Cash Flows.
	Net Present Value - the value, as of a specified date, of future cash inflows less all cash outflows (including the cost of investment) calculated using an appropriate discount rate.
	Net Tangible Asset Value - the value of the business enterprise's tangible assets (excluding excess assets and non-operating assets) minus the value of its liabilities.
	Non-Operating Assets - assets not necessary to ongoing operations of the business enterprise. {NOTE: in Canada, the term used is "Redundant Assets"}.
	Normalized Earnings - economic benefits adjusted for nonrecurring, noneconomic, or other unusual items to eliminate anomalies and/or facilitate comparisons.
	Normalized Financial Statements - financial statements adjusted for nonoperating assets and liabilities and/or for nonrecurring, noneconomic, or other unusual items to eliminate anomalies and/or facilitate comparisons.
	Orderly Liquidation Value - liquidation value at which the asset or assets are sold over a reasonable period of time to maximize proceeds received.
	Premise of Value - an assumption regarding the most likely set of transactional circumstances that may be applicable to the subject valuation; e.g. going concern, liquidation.
	Present Value - the value, as of a specified date, of future economic benefits and/or proceeds from sale, calculated using an appropriate discount rate.
	Portfolio Discount - an amount or percentage deducted from the value of a business enterprise to reflect the fact that it owns dissimilar operations or assets that do not fit well together.
	Price/Earnings Multiple - the price of a share of stock divided by its earnings per share.
	Rate of Return - an amount of income (loss) and/or change in value realized or anticipated on an investment, expressed as a percentage of that investment.
	Redundant Assets - see Non-Operating Assets.
	Report Date - the date conclusions are transmitted to the client.
	Replacement Cost New - the current cost of a similar new property having the nearest equivalent utility to the property being valued.
	Reproduction Cost New - the current cost of an identical new property.
	Required Rate of Return - the minimum rate of return acceptable by investors before they will commit money to an investment at a given level of risk.
	Residual Value - the value as of the end of the discrete projection period in a discounted future earnings model.
	Return on Equity - the amount, expressed as a percentage, earned on a company’s common equity for a given period.
	Return on Investment - see Return on Invested Capital and Return on Equity.
	Return on Invested Capital - the amount, expressed as a percentage, earned on a company’s total capital for a given period.
	Risk-Free Rate - the rate of return available in the market on an investment free of default risk.
	Risk Premium - a rate of return added to a risk-free rate to reflect risk.
	Rule of Thumb - a mathematical formula developed from the relationship between price and certain variables based on experience, observation, hearsay, or a combination of these; usually industry specific.
	Special Interest Purchasers - acquirers who believe they can enjoy post-acquisition economies of scale, synergies, or strategic advantages by combining the acquired business interest with their own.
	Standard of Value - the identification of the type of value being used in a specific engagement; e.g. fair market value, fair value, investment value.
	Sustaining Capital Reinvestment - the periodic capital outlay required to maintain operations at existing levels, net of the tax shield available from such outlays.
	Systematic Risk - the risk that is common to all risky securities and cannot be eliminated through diversification. The measure of systematic risk in stocks is the beta coefficient.
	Tangible Assets - physical assets (such as cash, accounts receivable, inventory, property, plant and equipment, etc.).
	Terminal Value - see Residual Value.
	Transaction Method - see Merger and Acquisition Method.
	Unlevered Beta - the beta reflecting a capital structure without debt.
	Unsystematic Risk - the risk specific to an individual security that can be avoided through diversification.
	Valuation - the act or process of determining the value of a business, business ownership interest, security, or intangible asset.
	Valuation Approach - a general way of determining a value indication of a business, business ownership interest, security, or intangible asset using one or more valuation methods.
	Valuation Date - the specific point in time as of which the valuator's opinion of value applies (also referred to as "Effective Date" or "Appraisal Date").
	Valuation Method - within approaches, a specific way to determine value.
	Valuation Procedure - the act, manner, and technique of performing the steps of an appraisal method.
	Valuation Ratio - a fraction in which a value or price serves as the numerator and financial, operating, or physical data serves as the denominator.
	Value to the Owner - see Investment Value.
	Voting Control - de jure control of a business enterprise.
	Weighted Average Cost of Capital (WACC) - the cost of capital (discount rate) determined by the weighted average, at market value, of the cost of all financing sources in the business enterprise's capital structure.
	APPENDIX 4
	Statement of Assumptions & Limiting Conditions
	STATEMENT OF ASSUMPTIONS & LIMITING CONDITIONS
	The conclusion of value arrived at herein is valid only for the stated purpose as of the date of the valuation.
	We have accepted financial statements and other related information provided by Banana Corporation or its representatives, in th...
	We assume that the intellectual property necessary for Banana Corporation to function under its current business model is owned by the Company.
	We have obtained public information and industry and statistical information from sources we believe to be reliable. However, we...
	We do not provide assurance on the achievability of the results forecasted by Banana Corporation because events and circumstance...
	The conclusion of value arrived at herein is based on the assumption that the current level of management expertise and effectiv...
	This report and the conclusion of value arrived at herein are for the exclusive use of our client for the sole and specific purp...
	Neither all nor any part of the contents of this report (especially the conclusion of value, the identity of any valuation speci...
	Future services regarding the subject matter of this report, including, but not limited to testimony or attendance in court, shall not be required of BJY unless previous arrangements have been made in writing.
	BJY is not an environmental consultant or auditor, and it takes no responsibility for any actual or potential environmental liab...
	BJY has not determined independently whether Banana Corporation is subject to any present or future liability relating to enviro...
	BJY has not made a specific compliance survey or analysis of the subject property to determine whether it is subject to, or in c...
	No change of any item in this report shall be made by anyone other than BJY and we shall have no responsibility for any such unauthorized change.
	Unless otherwise stated, no effort has been made to determine the possible effect, if any, on the subject business due to future Federal, state, or local legislation, including any environmental or ecological matters or interpretations thereof.
	If prospective financial information approved by management has been used in our work, we have not examined or compiled the pros...
	We have conducted interviews with the current management of Banana Corporation concerning the past, present, and prospective operating results of the company.
	Except as noted, we have relied on the representations of the owners, management, and other third parties concerning the value a...
	The approaches and methodologies used in our work did not comprise an examination in accordance with generally accepted accounti...
	The valuation may not be used in conjunction with any other appraisal or study. The value conclusion(s) stated in this appraisal...
	Unless otherwise stated in the appraisal, the valuation of the business has not considered or incorporated the potential economic gain or loss resulting from contingent assets, liabilities or events existing as of the valuation date.
	The working papers for this engagement are being retained in our files and are available for your reference. We would be available to support our calculated value should this be required. Those services would be performed for an additional fee.
	Any decision to purchase, sell or transfer any interest in the subject company or its subsidiaries shall be your sole responsibility, as well as the structure to be utilized and the price to be accepted.
	The selection of the price to be accepted requires consideration of factors beyond the information we will provide or have provi...
	All facts and data set forth in our letter report are true and accurate to the best of the Appraiser’s knowledge and belief.
	During the course of the valuation, we considered information provided by management and other third parties. We believe these sources to be reliable, but no further responsibility is assumed for their accuracy.
	Any projections of future events described in this report represent the general expectancy concerning such events as of the valu...
	If applicable, we have used financial projections approved by management. We have not examined the forecast data or the underlyi...
	We have no responsibility or obligation to update this report for events or circumstances occurring subsequent to the date of this report.
	In all matters that may be potentially challenged by a Court or other party we do not take responsibility for the degree of reas...
	No third parties are intended to be benefited. An engagement for a different purpose, or under a different standard or basis of value, or for a different date of value, could result in a materially different opinion of value.
	BJY retains all exclusive rights to copyrights to the report and to control the issuance of copies by others, and the client has...
	Our report will not be used for financing, or included in a private placement or other public documents and may not be relied upon by any third parties.
	The report assumes all required licenses, certificates of occupancy, consents, or legislative or administrative authority from a...
	BJY does not consent to be “expertised” with respect to matters involving the Securities and Exchange Commission. For purposes o...
	We express no opinion for matters that require legal or other specialized expertise, investigation, or knowledge beyond that customarily employed by business appraisers.
	Unless stated otherwise in this report, we express no opinion as to: 1) the tax consequences of any transaction which may result...
	The dollar amount of any value reported is based on the purchasing power of the U.S. dollar as of the valuation date. The apprai...
	The estimate of fair market value assumes that the Company is a “going concern,” based on an all cash purchase, or equivalent te...
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	INTRODUCTION
	Purpose of Valuation

	Brueggeman and Johnson Yeanoplos, P.C. has been retained by Mark Phillips, and has prepared this report for the purpose of expre...
	This report is not designed or intended to be a document suitable for use in selling the Patents to outside individuals or other...
	Approach to Valuation

	Our approach has been to determine an indication of value that would provide a fair and reasonable return on investment to an in...
	In performing our work, we were provided with and/or relied upon various sources of information, including but not limited to:
	TOFU Business Model including projected revenues and expenses for years 2008 through 2015, prepared internally;
	United States Patent Application - Number 09/975,736 filed October 10, 2001;
	United States Patent Application - Number 09/975,748 filed October 10, 2001;
	United States Patent Application - Number 09/975,749 filed October 10, 2001;
	United States Patent Application - Number 10/039,906 filed January 2, 2002;
	Unaudited supplemental information, including, but not limited to:
	- History of the Patents;
	- Information on certain past transactions; and,
	- Ownership breakdown of the Patents.

	Information regarding the economic outlook for the overall U.S. economy;
	Information regarding the present conditions and outlook for the compressed audio player and the embedded audio device industry as reported by IDC;
	Resources regarding business valuation issues including the following:
	- ASA Business Valuation Standards of the American Society of Appraisers, and the Uniform Standards of Professional Appraisal Practice, published by the Appraisal Foundation;
	- Royalty Rates for Licensing Intellectual Property, by Russell Parr, CFA, ASA, published by John Wiley & Sons, Inc.;
	- Valuing Intangible Assets, by Robert F. Reilly, CFA, ASA, CPA and Robert P. Schweihs, ASA;

	Other various relevant information.

	The procedures employed in valuing the subject interest in the Patents included such steps as we considered necessary, including but not limited to:
	Read and analyzed the documents provided, as listed above;
	Discussions with Mark Phillips and Robert Bergstrom, Esq. regarding past and future activities and expectations for the Patents;
	An analysis of the general economic environment as of the valuation date;
	An analysis of current conditions and the outlook for the portable audio device industry;
	A comparative analysis where possible of guideline assets; and,
	An analysis of the other pertinent facts and data resulting in our conclusion of value.

	The approaches and methodologies used in our work did not comprise an examination in accordance with generally accepted auditing...
	Importance of Limiting Conditions

	We urge readers to study the Statement of Assumptions and Limiting Conditions contained in Appendix 4 of this report for importa...
	Definitions

	A summary of definitions as adopted by the American Society of Appraisers, Institute of Business Appraisers, American Institute ...
	Valuator Independence

	This report was prepared in full by Brueggeman and Johnson Yeanoplos, P.C., Kevin R. Yeanoplos, CPA/ABV, ASA, Clay S. Danielson,...
	FUNDAMENTAL INFORMATION ON the PATENTs
	Background and Nature of Patents


	The Patents that are the subject of this report are utility patents and relate to the design of a portable audio device. All fou...
	Patent Value Considerations

	The value of a patent can vary significantly based on its characteristics and other factors. We have listed some of the key factors that influence the value of a patent and how they relate to the Patents as follows:
	Economic Life - The economic life of a patent is limited by its legal term. In the United States, the legal life of a utility pa...
	Market Potential - The value of a patent is impacted by the condition of the market for the end product(s) to which the patent p...
	Availability of Substitutes - The possibility of a competitor designing around the protected process, or the development of a su...
	Blocking Patents - Owning a patent does not guarantee the right to “practice the invention” if doing so infringes on someone els...
	Foreign Patent Protection - Because patents are only enforceable in the jurisdictions issuing them, patents registered in multip...
	Prior Royalties Paid for the Patent - Prior royalties paid for the patent, with appropriate adjustments for differences in conte...
	Litigation Concerns - Actual or threatened litigation involving a patent can provide an indication of the relative value of the ...
	The following chart summarizes the key characteristics listed above as they relate to the Patents:
	Summary

	The Patents have approximately fourteen years remaining in their legal term. We believe that the market for the products for whi...
	ECONOMIC Conditions
	Introduction


	The value of many intangible assets, such as the Patents, can be indirectly impacted by many external variables. Macroeconomic v...
	The U.S. Economy

	The following excerpts from The National Economic Review 1st Quarter 2007 (the most recent available) prepared by Mercer Capital...
	Summary

	Economic results related to the first quarter of 2007 were generally mixed. GDP measures were weaker than anticipated, while the...
	We believe an investor in the Patents would not assess additional risk to an investment in the Patents based on current economic conditions or the economic outlook.
	INDUSTRY Conditions

	In addition to giving consideration to the economy, we also consider the state of the industry that can impact the value of the ...
	Overview

	The following excerpt is from the IDC Market Analysis, “Worldwide and U.S. Compressed Audio Player 2005 - 2009 Forecast and Analysis” prepared by Susan Kevorkian:
	The following excerpt is from the IDC Market Analysis, “U.S. Consumer Network - Embedded Audio Device 2005 - 2009 Forecast and Analysis” prepared by Jonathan Gaw and Susan Kevorkian:
	The following excerpt is from an online article titled, “Portable Music, Video Players Set to Double” prepared by Bryan Gardiner:
	Summary

	Based on the above analysis we do not believe that an investor in the Patents would assess additional risk to an investment in t...
	VALUATION METHODS
	Overview


	The appropriate application of a particular method of valuation in a given case is dependent upon the facts and circumstances su...
	The purpose of the valuation;
	The existence or lack of adequate publicly traded comparable assets;
	The relative stability or irregularity of the historical earnings of the subject asset;
	The premise of the valuation engagement (i.e., liquidation versus going concern).

	In this valuation, we considered the use of the income, cost, and market approaches and corresponding methods in determining fai...
	Income Approach

	The income approach is based upon the economic principle of “anticipation” (sometimes called the principle of “expectation”). In...
	There are numerous methods that make up the income approach, including capitalization of earnings, capitalization of dividends, ...
	Discounted Future Income Methods

	Discounted projected future income methods involve projecting possible future income streams (e.g., earnings, cash flow) on a ye...
	Shown below is the generalized formula for the discounted future income method. The formula shows the indicated value to be the sum of the present values of the annual income streams and the terminal value of the asset:
	If an asset’s earnings or cash flows are growing at a constant rate into perpetuity, the above method does not need to be used, ...
	The following sections detail how we used the discounted cash flow method to value the Patents including the expected future royalty income and the development of the discount rates used.
	Overview of Patent Royalties

	A patent gives the owner an exclusive right to prevent others from practicing the patented technology in the country issuing the...
	Patent rights may be divided and licensed out in various ways, on an exclusive or nonexclusive basis. The license may be subject...
	Determination of an Appropriate Royalty Rate Under the Income Approach
	The income approach focuses on the licensor estimating the profits generated by the licensee and obtaining an appropriate share of the generated profit. It is unrelated to costs of technology development or the costs of competing technologies.
	The approach requires the licensee (or licensor): (a) to generate a cash-flow projection of incomes and expenses over the life-s...
	The actual discount factor used depends on the risk assumed by the principal gainer in the transaction. For instance, a mature t...
	Three aspects to the profit of the enterprise must be noted:
	(a) The profit that accrues to the licensee may not arise solely through the engine of the technology. There are returns from th...
	(b) Profits are also generated by thrusts in the general economy, gains from infrastructure, and the basket of licensed rights -...
	(c) The royalty rate is only one aspect of the negotiation. Contractual provisions such as an exclusive license, rights to sub-license, warranties on the performance of technology may enhance the advantages to the licensee.
	The basic advantage of this approach, which is perhaps the most widely applied, is that the royalty rate can be negotiated witho...
	Determination of an Appropriate Royalty Rate Under the Market Approach

	We used the market approach in the determination of an appropriate royalty rate for the Patents. Under the market approach the r...
	We concentrated on the electronics licensing data as it is the most relevant sector with regard to comparable royalty rates for ...
	The distribution of the royalty rates in various technology sectors is illustrated in the following table:
	As illustrated in the previous table, 50% of the royalty rates from the electronics sector fell within the 2% to 5% range, 25% fell within the 5% to 10% range, and 25% fell within the 10% to 15% range.
	In the case of the subject Patents, we were provided with projected annual unit shipments, which were based on relevant industry...
	Indication of Value Using the Discounted Royalty Method
	Estimated Future Royalty Income

	As previously indicated, we were provided with the projected annual unit shipments related to the Patents based on relevant indu...
	In the first scenario, we used a royalty rate of $8.00 per unit shipped for the Patents related to data transfer optimization and $.80 per unit shipped for the Patents related to playlist selection.
	In the second scenario, we used a royalty rate of $4.00 per unit shipped for the Patents related to data transfer optimization a...
	Derivation of Rate of Return

	The following excerpt is from an online article titled, “Making Money From Your Invention” authored by Robert M. Hunter, Ph.D., Registered Patent Agent:
	The greater the risk for a specific asset the greater the rate of return required to compensate an investor for incurring the ri...
	Given the current pending status, the limited economic life of the Patents, and the estimated royalty income generated from the ...
	Specific Asset Risk Premium

	In some cases, it may be appropriate to add or subtract an additional risk premium for asset specific risk, representing the pos...
	We also considered the state of the market for which the Patents apply, the competitive landscape, and the availability of subst...
	Discounted Royalty Income

	Using estimated after-tax royalty income derived from the Patents as computed previously for a royalty rate of $8.00 per unit sh...
	Using estimated after-tax royalty income derived from the Patents as computed previously for a royalty rate of $4.00 per unit sh...
	Conclusion

	Based on our consideration of all relevant factors, the fair market value of the Patents for a royalty rate of $8.00 per unit sh...
	We have no present or contemplated financial interest in Mark Phillips Patents or the Patents. Our fees for this valuation are b...
	This valuation was performed to determine the fair market value of the Patents and is intended for no other purpose. This letter...




